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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 878
[Docket No. FDA-2015-N-2457]

Medical Devices; General and Plastic
Surgery Devices; Classification of the
Internal Tissue Marker

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final order.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
internal tissue marker into class II
(special controls). The special controls
that will apply to the device are
identified in this order and will be part
of the codified language for the internal
tissue marker’s classification. The
Agency is classifying the device into
class II (special controls) in order to
provide a reasonable assurance of safety
and effectiveness of the device.

DATES: This order is effective August 5,
2015. The classification was applicable
on December 18, 2014.

FOR FURTHER INFORMATION CONTACT:
David Talley, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. G454, Silver Spring,
MD 20993-0002, 301-796-4861,
david.talley@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C.
360c(f)(1)), devices that were not in
commercial distribution before May 28,
1976 (the date of enactment of the
Medical Device Amendments of 1976),
generally referred to as postamendments
devices, are classified automatically by

statute into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a predicate
device that does not require premarket
approval. The Agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the
FD&C Act (21 U.S.C. 360(k)) and part
807 (21 CFR part 807) of the regulations.

Section 513(f)(2) of the FD&C Act, as
amended by section 607 of the Food and
Drug Administration Safety and
Innovation Act (Pub. L. 112—144),
provides two procedures by which a
person may request FDA to classify a
device under the criteria set forth in
section 513(a)(1). Under the first
procedure, the person submits a
premarket notification under section
510(k) of the FD&C Act for a device that
has not previously been classified and,
within 30 days of receiving an order
classifying the device into class III
under section 513(f)(1) of the FD&C Act,
the person requests a classification
under section 513(f)(2). Under the
second procedure, rather than first
submitting a premarket notification
under section 510(k) of the FD&C Act
and then a request for classification
under the first procedure, the person
determines that there is no legally
marketed device upon which to base a
determination of substantial
equivalence and requests a classification
under section 513(f)(2) of the FD&C Act.
If the person submits a request to
classify the device under this second
procedure, FDA may decline to
undertake the classification request if
FDA identifies a legally marketed device
that could provide a reasonable basis for
review of substantial equivalence with
the device or if FDA determines that the
device submitted is not of “low-
moderate risk” or that general controls
would be inadequate to control the risks
and special controls to mitigate the risks
cannot be developed.

In response to a request to classify a
device under either procedure provided
by section 513(f)(2) of the FD&C Act,
FDA will classify the device by written
order within 120 days. This

classification will be the initial
classification of the device. In
accordance with section 513(f)(1) of the
FD&C Act, FDA issued an order on
April 22, 2013, classifying the Moerae
Surgical Marking Pen into class III,
because it was not substantially
equivalent to a device that was
introduced or delivered for introduction
into interstate commerce for commercial
distribution before May 28, 1976, or a
device which was subsequently
reclassified into class I or class II.

On May 3, 2013, VasoPrep Surgical
(formerly Moerae Matrix, Inc.)
submitted a request for classification of
the VasoPrep (formerly Moerae) Surgical
Marking Pen under section 513(f)(2) of
the FD&C Act. The manufacturer
recommended that the device be
classified into class II (Ref. 1).

In accordance with section 513(f)(2) of
the FD&C Act, FDA reviewed the
request in order to classify the device
under the criteria for classification set
forth in section 513(a)(1). FDA classifies
devices into class II if general controls
by themselves are insufficient to
provide reasonable assurance of safety
and effectiveness, but there is sufficient
information to establish special controls
to provide reasonable assurance of the
safety and effectiveness of the device for
its intended use. After review of the
information submitted in the request,
FDA determined that the device can be
classified into class II with the
establishment of special controls. FDA
believes these special controls, in
addition to general controls, will
provide reasonable assurance of the
safety and effectiveness of the device.

Therefore, on December 18, 2014,
FDA issued an order to the requestor
classifying the device into class II. FDA
is codifying the classification of the
device by adding § 878.4670.

Following the effective date of this
final classification order, any firm
submitting a premarket notification
(510(k)) for an internal tissue marker
will need to comply with the special
controls named in this final order. The
device is assigned the generic name
internal tissue marker, and it is
identified as a prescription use device
that is intended for use prior to or
during general surgical procedures to
demarcate selected sites on internal
tissues.

FDA has identified the following risks
to health associated specifically with
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this type of device, as well as the
mitigation measures required to mitigate
these risks in Table 1.

TABLE 1—INTERNAL TISSUE MARKER
RISKS AND MITIGATION MEASURES

Identified Risks and Mitigation Measures

Identified risk Mitigation measures

Adverse Tissue Reac-
tion.

Biocompatibility Test-
ing.

Sterilization Testing.

Shelf Life/Stability
Testing.

Performance Testing.

Labeling.

Performance Testing.

Shelf Life/Stability
Testing.

Labeling.

Labeling.

Ineffective Marking ....

Improper Use

FDA believes that the following
special controls, in combination with
the general controls, address these risks
to health and provide reasonable
assurance of safety and effectiveness:

e The device must be demonstrated to
be biocompatible. Material names and
specific designation numbers must be
provided.

e Performance testing must
demonstrate that the device performs as
intended to mark the tissue for which it
is indicated.

e Performance data must demonstrate
the sterility of the device.

e Performance data must support the
shelf life of the device by demonstrating
sterility, package integrity, device
functionality, and material stability over
the requested shelf life.

e Labeling must include:

O A warning that the device must not
be used on a non-sterile surface prior to
use internally.

O An expiration date/shelf life.

O Single use only labeling must be
labeled directly on the device.

Internal tissue marker is a
prescription device restricted to patient
use only upon the authorization of a
practitioner licensed by law to
administer or use the device; see 21 CFR
801.109 (Prescription devices).

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
II device from the premarket notification
requirements under section 510(k) of the
FD&C Act, if FDA determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
For this type of device, FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of the safety and effectiveness
of the device. Therefore, this device

type is not exempt from premarket
notification requirements. Persons who
intend to market this type of device
must submit to FDA a premarket
notification, prior to marketing the
device, which contains information
about the internal tissue marker they
intend to market.

II. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. Paperwork Reduction Act of 1995

This final order establishes special
controls that refer to previously
approved collections of information
found in other FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
21 CFR part 807, subpart E, regarding
premarket notification submissions have
been approved under OMB control
number 0910-0120, and the collections
of information in 21 CFR part 801,
regarding labeling have been approved
under OMB control number 0910-0485.

IV. Reference

The following reference has been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday, and is available
electronically at http://
www.regulations.gov.

1. DEN130004: De Novo Request from VasoPrep

Surgical (formerly Moerae Matrix, Inc.),
dated May 3, 2013.

List of Subjects in 21 CFR Part 878

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 878 is
amended as follows:

PART 878—GENERAL AND PLASTIC
SURGERY DEVICES

m 1. The authority citation for 21 CFR
part 878 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

m 2. Add § 878.4670 to subpart E to read
as follows:

§878.4670 Internal tissue marker.

(a) Identification. An internal tissue
marker is a prescription use device that
is intended for use prior to or during
general surgical procedures to
demarcate selected sites on internal
tissues.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) The device must be demonstrated
to be biocompatible. Material names and
specific designation numbers must be
provided.

(2) Performance testing must
demonstrate that the device performs as
intended to mark the tissue for which it
is indicated.

(3) Performance data must
demonstrate the sterility of the device.

(4) Performance data must support the
shelf life of the device by demonstrating
sterility, package integrity, device
functionality, and material stability over
the requested shelf life.

(5) Labeling must include:

(i) A warning that the device must not
be used on a non-sterile surface prior to
use internally.

(ii) An expiration date/shelf life.

(iii) Single use only labeling must be
labeled directly on the device.

Dated: July 30, 2015.

Leslie Kux,

Associate Commissioner for Policy.

[FR Doc. 2015-19177 Filed 8—4-15; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 5
[Docket No. FR-5173—-C—06]
RIN 2501-AD33

Affirmatively Furthering Fair Housing;
Technical Correction

AGENCY: Office of the General Counsel,
HUD.

ACTION: Final rule, technical correction.

SUMMARY: This document corrects a
typographical error in HUD’s final rule
on Affirmatively Furthering Fair
Housing, published on July 16, 2015.
DATES: Effective: August 17, 2015.

FOR FURTHER INFORMATION CONTACT: For
further information about this technical
correction, contact Camille E. Acevedo,
Associate General Counsel for
Legislation and Regulations, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW., Room 10282,
Washington, DC 20410-0500; telephone
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number 202—-708-1793 (this is not a toll-
free number). Persons who are deaf or
hard of hearing and persons with speech
impairments may access this number
through TTY by calling the toll-free
Federal Relay Service at 800-877—8339.

SUPPLEMENTARY INFORMATION: On ]uly
16, 2015, at 42271, HUD published a
final rule to provide HUD program
participants with an approach to help
them better incorporate into their
planning processes the duty to
affirmatively further the purposes and
policies of the Fair Housing Act, so they
can more effectively meet their long-
standing fair housing obligations. Under
this rule, recipients of HUD funds will
prepare an Assessment of Fair Housing
(AFH), developed in accordance with
requirements provided in the rule, and
will submit the AFH to HUD. In
detailing submission requirements, the
rule explains when different program
participants must submit to HUD their
first AFH. New regulatory §5.160
contains submission deadlines for
program participants to submit their
first AFHs to HUD. Section
5.160(a)(1)(i)(C) in the final rule, which
describes the deadline by when
consolidated plan participants that are
Insular Areas or States must submit
their first AFH to HUD, inadvertently
omitted the word “year” after
“program” and omitted the word “plan”
after the second occurrence of the word
“consolidated.” Therefore, this
document revises 24 CFR
5.160(a)(1)(i)(C) to include these two
missing words.

Correction

Accordingly, FR Doc. 2015-17032,
Affirmatively Furthering Fair Housing
(FR—-5173-F-04), published in the
Federal Register on July 16, 2015 (80 FR
42271) is corrected as follows:

On page 42357, revise the first full
paragraph in the third column,
beginning on the third line of the
column (24 CFR 5.160(a)(1)(1)(C)), to
read as follows “(C) For consolidated
plan participants that are Insular Areas
or States, the program year that begins
on or after January 1, 2018 for which a
new consolidated plan is due, as
provided in 24 CFR 91.15(b)(2); and”

Dated: July 29, 2015.
Camille E. Acevedo,

Association General Counsel for Legislation
and Regulations.

[FR Doc. 2015-19214 Filed 8—4—15; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF LABOR
Occupational Safety and Health

Administration

29 CFR Part 1956

[Docket No. OSHA-2015-0003]
RIN 1218-AC97

Maine State Plan for State and Local
Government Employers

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Notice of initial approval
determination.

SUMMARY: The Maine State and Local
Government Only State Plan, a state
occupational safety and health plan
applicable only to public sector
employment (employees of the state and
its political subdivisions), is approved
as a developmental plan under the
Occupational Safety and Health Act of
1970 and OSHA regulations. Under the
approved Plan, the Maine Department of
Labor is designated as the state agency
responsible for the development and
enforcement of occupational safety and
health standards applicable to state and
local government employment
throughout the state. The Occupational
Safety and Health Administration
(OSHA) retains full authority for
coverage of private sector employees in
the State of Maine, as well as for
coverage of federal government
employees.

DATES: Effective: August 5, 2015.

FOR FURTHER INFORMATION CONTACT: For
press inquiries: Contact Francis
Meilinger, Office of Communications,
Room N-3647, OSHA, U.S. Department
of Labor, 200 Constitution Avenue NW.,
Washington, DC 20210; telephone (202)
693—1999; email meilinger.francis2@
dol.gov.

For general and technical
information: Contact Douglas J.
Kalinowski, Director, OSHA Directorate
of Cooperative and State Programs,
Room N-3700, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Washington, DC 20210; telephone (202)
693—2200; email: kalinowski.doug@
dol.gov.

SUPPLEMENTARY INFORMATION:
A. Introduction

Section 18 of the Occupational Safety
and Health Act of 1970 (the “OSH
Act”), 29 U.S.C. 667, provides that a
state which desires to assume
responsibility for the development and
enforcement of standards relating to any

occupational safety and health issue
with respect to which a federal standard
has been promulgated may submit a
State Plan to the Assistant Secretary of
Labor for Occupational Safety and
Health (““Assistant Secretary’’)
documenting the proposed program in
detail. Regulations promulgated
pursuant to the OSH Act at 29 CFR part
1956 provide that a state may submit a
State Plan for the development and
enforcement of occupational safety and
health standards applicable only to
employers of the state and its political
subdivisions (‘“public employers”).

Under these regulations the Assistant
Secretary will approve a State Plan for
State and Local Government Only if the
Plan provides for the development and
enforcement of standards relating to
hazards in employment covered by the
Plan, which are or will be at least as
effective in providing safe and healthful
employment and places of employment
as standards promulgated and enforced
under Section 6 of the OSH Act, giving
due consideration to differences
between public and private sector
employment. In making this
determination the Assistant Secretary
will consider, among other things, the
criteria and indices of effectiveness set
forth in 29 CFR part 1956, subpart B.

A State and Local Government Only
State Plan may receive initial approval
even though, upon submission, it does
not fully meet the criteria set forth in 29
CFR 1956.10 and 1956.11, if it includes
satisfactory assurances by the state that
the state will take the necessary steps,
and establishes an acceptable
developmental schedule, to meet the
criteria within a three year period (29
CFR 1956.2(b)). The Assistant Secretary
may publish a notice of “certification of
completion of developmental steps”
when all of a state’s developmental
commitments have been met
satisfactorily (29 CFR 1956.23; 1902.33
and 1902.34) and the Plan is structurally
complete. After certification of a State
Plan for State and Local Government
Only, OSHA may initiate a period of at
least one year of intensive performance
monitoring, after which OSHA may
make a determination under the
procedures of 29 CFR 1902.38, 1902.39,
1902.40 and 1902.41 as to whether, on
the basis of actual operations, the
criteria set forth in 29 CFR 1956.10 and
1956.11 for “at least as effective’ State
Plan performance are being applied
under the Plan.

B. History of the Present Proceeding

Since 1971, the Maine Department of
Labor, Bureau of Labor Standards
(Bureau), has adopted standards and
performed inspections in the public
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sector (state, county, and municipal
employers) as outlined under the
provisions of the state’s existing
enabling legislation: Maine Revised
Statutes, Title 26: Labor and Industry.
Maine began working on a State and
Local Government Only State Plan in
2012 and submitted a draft Plan to
OSHA in February of 2013. OSHA
reviewed the draft Plan and its findings
were detailed in various memoranda
and other documents. OSHA
determined that the Maine statutes, as
structured, and the proposed State Plan
needed changes in order to meet the
State and Local Government Only State
Plan approval criteria in 29 CFR 1956.
Maine formally submitted a revised Plan
applicable only to public employers for
federal approval on May 2, 2013. Over
the next several months, OSHA worked
with Maine in identifying areas of the
proposed Plan which needed to be
addressed or required clarification. In
response to federal review of the
proposed State Plan, supplemental
assurances, and revisions, corrections
and additions to the Plan were
submitted on September 4, 2013 and
November 7, 2014. Further
modifications were submitted by the
state on December 19, 2014.
Amendments to Title 26 of the Maine
Revised Statutes were proposed and
enacted by the Maine Legislature and
signed into law by the Governor in
2014. The amended legislation provides
the basis for establishing a
comprehensive occupational safety and
health program applicable to the public
employers in the state. The revised Plan
has been found to be conceptually
approvable as a developmental State
Plan.

The OSH Act provides for funding of
up to 50% of the State Plan costs, but
longstanding language in OSHA’s
appropriation legislation further
provides that OSHA must fund . . .
no less than 50% of the costs . . .
required to be incurred” by an approved
State Plan. Such federal funds to
support the State Plan must be available
prior to State Plan approval. The Fiscal
Year 2015 Omnibus Appropriations Act
includes $400,000 in additional OSHA
State Plan grant funds to allow for
Department of Labor approval of a
Maine State Plan.

On May 20, 2015, OSHA published a
notice in the Federal Register (80 FR
28890) concerning the submission of the
Maine State and Local Government
Only State Plan, announcing that initial
federal approval of the Plan was at
issue, and offering interesting parties an
opportunity to review the Plan and
submit data, views, arguments or

requests for a hearing concerning the
Plan.

To assist and encourage public
participation in the initial approval
process, the documents constituting the
Maine State and Local Government
Only State Plan were and remain
available at http://regulations.gov as
Docket No. OSHA-2015-0003. A copy
of the Maine State Plan was also
maintained and is available for
inspection in the OSHA Docket Office,
U.S. Department of Labor, Room N—
2625, 200 Constitution Avenue NW.,
Washington, DC 20210. This document,
as well as news releases and other
relevant information, is available at
OSHA'’s Web page at: http://
www.osha.gov.

C. Summary and Evaluation of
Comments Received

No comments were received.

D. Review Findings

As required by 29 CFR 1956.2 in
considering the grant of initial approval
to a State and Local Government Only
State Plan, OSHA must determine
whether the State Plan meets or will
meet the criteria in 29 CFR 1956.10 and
the indices of effectiveness in 29 CFR
1956.11. Findings and conclusions in
each of the major State Plan areas
addressed by 29 CFR 1956 are as
follows:

(1) Designated Agency

Section 18(c)(1) of the OSH Act
provides that a state occupational safety
and health program must designate a
state agency or agencies responsible for
administering the Plan throughout the
state (29 CFR 1956.10(b)(1)). The Plan
must describe the authority and
responsibilities of the designated agency
and provide assurance that other
responsibilities of the agency will not
detract from its responsibilities under
the Plan (29 CFR 1956.10(b)(2)). The
Maine Department of Labor is
designated by Title 26 of the Maine
Revised Statutes as the sole agency
responsible for administering and
enforcing the State and Local
Government Only State Plan in Maine.
The Maine Department of Labor, Bureau
of Labor Standards is designated as the
sub-agency responsible for the State and
Local Government Only State Plan. The
Plan describes the authority of the
Maine Department of Labor and its other
responsibilities.

(2) Scope

Section 18(c)(6) of the OSH Act
provides that the state, to the extent
permitted by its law, shall under its
Plan establish and maintain an effective

and comprehensive occupational safety
and health program applicable to all
employees of the state and its political
subdivisions. Only where a state is
constitutionally precluded from
regulating occupational safety and
health conditions in certain political
subdivisions may the state exclude such
political subdivision employees from
further coverage (29 CFR 1956.2(c)(1)).
Further, the state may not exclude any
occupational, industrial or hazard
groupings from coverage under its Plan
unless OSHA finds that the state has
shown there is no necessity for such
coverage (29 CFR 1956.2(c)(2)).

The scope of the Maine State Plan
includes any employee of the state,
including, but not limited to members of
the Maine State Legislature, members of
the various state commissions, persons
employed by public universities and
colleges, and employees of counties,
cities, townships, school districts, and
municipal corporations. Volunteers
under the direction of a public employer
or other public corporation or political
subdivision will also be covered. No
employees of any political subdivision
are excluded from the Plan. However,
the definition of public employee does
not extend to students or incarcerated or
committed individuals in public
institutions. The Maine Department of
Labor will adopt all federal OSHA
occupational safety and health
standards, and the Plan excludes no
occupational, industrial or hazard
grouping.

Consequently, OSHA finds that the
Maine State Plan contains satisfactory
assurances that no employees of the
state and its political subdivisions are
excluded from coverage, and the plan
excludes no occupational, industrial or
hazard grouping (Maine State Plan pp.
1-2).

(3) Standards

Section 18(c)(2) of the OSH Act
requires State Plans to provide
occupational safety and health
standards which are at least as effective
as federal OSHA standards. A State Plan
for State and Local Government Only
must therefore provide for the
development or adoption of such
standards and must contain assurances
that the state will continue to develop
or adopt such standards (29 CFR
1956.10(c); 1956.11(b)(2)(ii)). A state
may establish the same standards as
federal OSHA (29 CFR 1956.11(a)(1)), or
alternative standards that are at least as
effective as those of federal OSHA (29
CFR 2956.11(a)(2)). Where a state’s
standards are not identical to federal
OSHA'’s, they must meet the following
criteria: They must be promulgated
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through a procedure allowing for
consideration of all pertinent factual
information and participation of all
interested persons (29 CFR
1956.11(b)(2)(iii)); they must, where
dealing with toxic materials or harmful
physical agents, assure employees
protection throughout his or her
working life (29 CFR 1956.11(b)(2)(i));
they must provide for furnishing
employees appropriate information
regarding hazards in the workplace
through labels, posting, medical
examinations, etc. (29 CFR
1956.11(b)(2)(vii)); and, they must
require suitable protective equipment,
technological control, monitoring, etc.
(29 CFR 1956.11(b)(2)(vii)).

In addition, the State Plan must
provide for prompt and effective
standards setting actions for protection
of employees against new and
unforeseen hazards, by such means as
authority to promulgate emergency
temporary standards (29 CFR
1956.11(b)(2)(v)).

Under the Plan’s legislation, Title 26
of the Maine Revised Statutes, the
Maine Department of Labor has full
authority to adopt standards and
regulations (through the Board of
Occupational Safety and Health) and
enforce and administer all laws and
rules protecting the safety and health of
employees of the state and its political
subdivisions. The procedures for state
adoption of federal occupational safety
and health standards include giving
public notice, opportunity for public
comment, and opportunity for a public
hearing, in accordance with the Maine
Administrative Procedures Act (Title 5,
chapter 375 of the Maine Revised
Statutes). Maine has adopted state
standards identical to federal
occupational safety and health
standards as promulgated through
March 26, 2012 (General Industry) and
November 8, 2010 (Construction). The
State Plan includes a commitment to

update all standards by November 2016.

The Plan also provides that future

OSHA standards and revisions will be
adopted by the state within six months
of federal promulgation in accordance

with the requirements at 29 CFR 1953.5.

Under the Plan, the Maine
Department of Labor (through the Board
of Occupational Safety and Health) has
the authority to adopt alternative or
different occupational health and safety
standards where no federal standards
are applicable to the conditions or
circumstances or where standards that
are more stringent than the federal are
deemed advisable. Such standards will
be adopted in accordance with Title 26
of the Maine Revised Statutes and the
Maine Administrative Procedures Act,

which includes provisions allowing
submissions from interested persons
and the opportunity for interested
persons to participate in any hearing for
the development, modification or
establishment of standards (Maine State
Plan p. 4).

The Maine State Plan also provides
for the adoption of federal emergency
temporary standards within 30 days of
federal promulgation (Maine State Plan

. 4).
P Based on the preceding Plan
provisions, assurances, and
commitments, OSHA finds the Maine
State Plan to have met the statutory and
regulatory requirements for initial plan
approval with respect to occupational
safety and health standards.

(4) Variances

A State Plan must provide authority
for the granting of variances from state
standards upon application of a public
employer or employers which
corresponds to variances authorized
under the OSH Act, and for
consideration of the views of interested
parties, by such means as giving affected
employees notice of each application
and an opportunity to request and
participate in hearings or other
appropriate proceedings relating to
application for variances (29 CFR
1956.11(b)(2)(iv)).

Title 26, Chapter 6, Section 571 of the
Maine Revised Statutes includes
provisions for the granting of permanent
and temporary variances from state
standards to public employers in terms
substantially similar to the variance
provisions contained in the federal OSH
Act. The state provisions require
employee notification of variance
applications as well as employee rights
to participate in hearings held on
variance applications. A variance may
not be granted unless it is established
that adequate protection is afforded
employees under the terms of the
variance.

The state has provided assurances in
its developmental schedule that by May
2016, it will adopt regulations
equivalent to 29 CFR 1905, OSHA’s
variance regulations, or provide a
citation to currently existing equivalent
regulations (Maine State Plan pp. 5 and
13).

(5) Enforcement

Section 18(c)(2) of the OSH Act and
29 CFR 1956.10(d)(1) require a State
Plan to include provisions for
enforcement of state standards which
are or will be at least as effective in
providing safe and healthful
employment and places of employment
as the federal program, and to assure

that the state’s enforcement program for
public employees will continue to be at
least as effective as the federal program
in the private sector.

a. Legal Authority. The state must
require public employer and employee
compliance with all applicable
standards, rules and orders (29 CFR
1956.10(d)(2)) and must have the legal
authority for standards enforcement
(Section 18(c)(4) of the OSH Act),
including compulsory process (29 CFR
1956.11(c)(2)(viii)). Title 26, Chapters 3
and 6 of the Maine Revised Statutes
establishes the duty of public employers
to provide a place of employment free
of recognized hazards, to comply with
the Maine Department of Labor’s
occupational safety and health
standards, to inform employees of their
protections and obligations and provide
information on hazards in the
workplace. Public employees must
comply with all standards and
regulations applicable to their own
actions and conduct.

b. Inspections. A State Plan must
provide for the inspection of covered
workplaces, including in response to
complaints, where there are reasonable
grounds to believe a hazard exists (29
CFR 1956.11(c)(2)(i)).

When no compliance action results
from an inspection of a violation alleged
by an employee complaint, the State
must notify the complainant of its
decision not to take compliance action
by such means as written notification
and opportunity for informal review (29
CFR 1956.11(c)(2)(iii)).

Title 26, Chapter 3, Sections 44 and
50 of the Maine Revised Statutes
provides for inspections of covered
workplaces, including inspections in
response to employee complaints, by
the Director of the Bureau of Labor
Standards. If a determination is made
that an employee complaint does not
warrant an inspection, the complainant
will be notified in writing of such
determination. The complainant will be
notified of the results of any inspection
in writing and provided a copy of any
citation that is issued. Employee
complainants may request that their
names not be revealed (Maine State Plan
pp- 5-7).

c. Employee Notice and Participation
in Inspection. In conducting
inspections, the State Plan must provide
an opportunity for employees and their
representatives to point out possible
violations through such means as
employee accompaniment or interviews
with employees (29 CFR
1956.11(c)(2)(iii)).

Title 26, Chapter 3, Section 44a of the
Maine Revised Statutes provides the
opportunity for employer and employee
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representatives to accompany a Bureau
of Labor Standards inspector for the
purpose of aiding the inspection. Where
there is no authorized employee
representative, the inspectors are
required to consult with a reasonable
number of employees concerning matter
of safety and health in the workplace
(Maine State Plan p. 6).

In addition, the State Plan must
provide that employees be informed of
their protections and obligations under
the OSH Act by such means as the
posting of notices (29 CFR
1958.11(c)(2)(iv)); and provide that
employees have access to information
on their exposure to regulated agents
and access to records of the monitoring
of their exposure to such agents (29 CFR
1956.11(c)(2)(vi)).

Through Title 26, Chapter 4, Sections
44 and 45 of the Maine Revised Statutes,
the Plan provides for notification to
employees of their protections and
obligations under the Plan by such
means as a state poster, required posting
of notices of violation, etc. (Maine State
Plan p.8).

Section 44 also authorizes the
Director of Labor to issue rules requiring
employers to maintain accurate records
relating to occupational safety and
health. Information on employee
exposure to regulated agents, access to
medical and exposure records, and
provision and use of suitable protective
equipment is provided through state
standards which will be updated by
November 2016 (Maine State Plan p. 3).

d. Nondiscrimination. A state is
expected to provide appropriate
protection to employees against
discharge or discrimination for
exercising their rights under the state’s
program, including provision for
employer sanctions and employee
confidentiality (29 CFR
1956.11(c)(2)(v)).

Title 26, Chapter 6, Section 570 of the
Maine Revised Statutes outlines the
provisions that an employer cannot
discharge or in any manner discriminate
against an employee filing a complaint,
testifying, or otherwise acting to
exercise rights granted by the Maine
Revised Statutes.

The Plan provides that an employee
who believes that he or she has been
discharged or otherwise discriminated
against in violation of this section may,
within 30 days after the alleged
violation occurs, file a complaint with
the Director of the Bureau, alleging
discrimination. If, upon investigation,
the Director determines that the
provisions of this chapter have been
violated, the Director shall bring an
action in Superior Court for all
appropriate relief, including rehiring or

reinstatement of the employee to his or
her former position with back pay.
Within 90 days of the receipt of a
complaint filed under this section, the
Director shall notify the complainant of
his or her determination (Maine State
Plan p. 7).

The state has provided assurances in
its developmental schedule that by May
2016, it will adopt regulations
equivalent to 29 CFR 1977, OSHA’s
whistleblower regulations, or provide a
citation to currently existing equivalent
regulations (Maine State Plan p. 13).

e. Restraint of Imminent Danger. A
State Plan is required to provide for the
prompt restraint of imminent danger
situations (29 CFR 1956.11(c)(2)(vii)).

Title 26, Chapter 3, Section 49 of the
Maine Revised Statutes provides that
the Director may petition the Superior
Court to restrain any conditions or
practices in any workplace subject to
Section 45 in which a danger exists
which will reasonably be expected to
cause death or serious physical harm
immediately or before the danger could
be eliminated through the enforcement
process (Maine State Plan p. 6).

f. Right of Entry; Advance Notice. A
state program is required to have the
right of entry to inspect workplaces and
compulsory process to enforce such
right equivalent to the federal program
(Section 18(c)(3) of the OSH Act and 29
CFR 1956.10(e)). Likewise, a state is
expected to prohibit advance notice of
inspection, allowing exception thereto
no broader than in the federal program
(29 CFR 1956.10(f)).

Title 26, Chapter 6, Section 566 of the
Maine Revised Statutes authorizes the
Director of the Bureau, or his or her
representatives, to perform any
necessary inspections or investigations.
The Bureau designates the Division of
Workplace Safety and Health to carry
out these provisions. Title 26, Chapter 3,
Section 44 provides that the Director of
the Bureau has the right to inspect and
investigate during regular working
hours. The inspectors have the right of
entry without delay and at reasonable
times. If the public employer refuses
entry or hinders the inspection process
in any way, the inspector has the right
to terminate the inspection and initiate
the compulsory legal process and/or
obtain a warrant for entry. The inspector
has the right to interview all parties and
review records as they relate directly to
the inspection.

Title 26, Chapter 3, Section 46 of the
Maine Revised Statutes prohibits
advance notice of inspections. Advance
notice of any inspection, without
permission of the Director of the
Bureau, is subject to a penalty of not
less than $500 or more than $1,000 or

imprisonment for not more than 6
months, or both (Maine State Plan p. 6),

g. Citations, Sanctions, and
Abatement. A State Plan is expected to
have authority and procedures for
promptly notifying employers and
employees of violations, including
proposed abatement requirements,
identified during inspection; for the
proposal of effective first-instance
sanctions against employers found in
violation of standards; and for prompt
employer notification of any such
sanctions. In lieu of monetary penalties
as a sanction, a complex of enforcement
tools and rights, including
administrative orders and employees’
right to contest, may be demonstrated to
be as effective as monetary penalties in
achieving compliance in public
employment (29 CFR 1956.11(c)(2)(ix)
and (x)).

Title 26, Chapter 3, Section 45 of the
Maine Revised Statutes establishes the
authority and general procedures for the
Director of the Bureau to promptly
notify public employers and employees
of violations and abatement
requirements, and to compel
compliance. If a Bureau inspector
believes that a violation of a safety and
health standard exists, he or she will
issue a written citation report with
reasonable promptness. Section 45
provides that when an inspection of an
establishment has been made, and the
Director of the Bureau has issued a
citation, the employer shall post such
citation or a copy thereof at or near the
location where the violation occurred.
Each citation shall be in writing;
describe with particularity the nature of
the violation and include a reference to
the provision of the statute, standard,
rule, regulation, or order alleged to have
been violated; and fix a reasonable time
for the abatement of the violation
(Maine State Plan p. 7).

Title 26, Chapter 3, Section 46 of the
Maine Revised Statutes contains
authority for a system of monetary
penalties. Monetary penalties are issued
for serious citations. The Director of the
Bureau has discretionary authority for
civil penalties of up to $1,000 per day
the violation continues for repeat and
willful violations. Serious and other-
than-serious violations may be assessed
a penalty of up to $1,000 per violation,
and failure-to-correct violations may be
assessed a penalty of up to $1,000 per
day. In addition, criminal penalties can
be issued to public employers who
willfully violate any standard, rule or
order. An alternative enforcement
mechanism that includes administrative
orders may be used in limited
circumstances (Maine State Plan p. 8).
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The state has given an assurance that
it will revise its Field Operations
Manual regarding inspections so that it,
in conjunction with the provisions of
the Maine Revised Statutes, is at least as
effective as 29 CFR 1903 by January
2016 (Maine State Plan p. 13).

h. Contested Cases. A State Plan must
have authority and procedures for
employer contests of violations alleged
by the state, penalties/sanctions, and
abatement requirements at full
administrative or judicial hearings.
Employees must also have the right to
contest abatement periods and the
opportunity to participate as parties in
all proceedings resulting from an
employer’s contest (29 CFR
2956.11(c)(2)(xi)).

Title 26, Chapter 6, Section 568 of the
Maine Revised Statutes and Code of
Maine Rules 12-179, Chapter 1 establish
the authority and general procedures for
employer contests of violations alleged
by the state, penalties/sanctions and
abatement requirements. State and local
government employers or their
representatives who receive a citation, a
proposed assessment of penalty, or a
notification of failure to correct a
violation may within 15 working days
from receipt of the notice request in
writing a hearing before the Board of
Occupational Safety and Health on the
citation, notice of penalty or abatement
period. Any public employee or
representative thereof may within 15
working days of the issuance of a
citation file a request in writing for a
hearing before the Board on whether the
period of time fixed in the citation for
abatement is unreasonable. Informal
reviews can be held at the division
management level prior to a formal
contest (Maine State Plan p. 8).

The Director of the Bureau will
remain responsible for the enforcement
process, including the issuance of
citations and penalties, and their
defense, if contested. All interested
parties are allowed to participate in the
hearing and introduce evidence. The
Board shall affirm, modify, or vacate the
citation or proposed penalty or direct
other appropriate relief. Any party
adversely affected by a final order or
determination by the Board has the right
to appeal and obtain judicial review by
the Superior Court (Maine State Plan p.
8).

Enforcement Conclusion.
Accordingly, OSHA finds that the
enforcement provisions of the Maine
State Plan as described above meet or
will meet the statutory and regulatory
requirements for initial State Plan
approval.

(6) Staffing and Resources

Section 18(c)(4) of the OSH Act
requires State Plans to provide the
qualified personnel necessary for the
enforcement of standards. In accordance
with 29 CFR 1956.10(g), one factor
which OSHA must consider in
reviewing a plan for initial approval is
whether the state has or will have a
sufficient number of adequately trained
and competent personnel to discharge
its responsibilities under the Plan.

The Maine State Plan provides
assurances of a fully trained, adequate
staff, including two safety officers and
one health officer for enforcement
inspections, and three safety consultants
and one health consultant to provide
consultation, training and education
services in the public sector. The Plan
provides assurances that within six
months of plan approval the state will
have a fully trained, adequate, and
separate staff of compliance officers for
enforcement inspections, and
consultants to perform consultation
services in the public sector. The
compliance staffing requirements (or
benchmarks) for State Plans covering
both the private and public sectors are
established based on the “fully
effective” test established in AFL-CIO v.
Marshall, 570 F.2d 1030 (D.C. Cir.
1978). This staffing test, and the
complicated formula used to derive
benchmarks for complete private/public
sector Plans, are not intended, nor are
they appropriate, for application to the
staffing needs of State and Local
Government Only Plans. However, the
state has given satisfactory assurance in
its Plan that it will meet the
requirements of 29 CFR 1956.10 for an
adequately trained and qualified staff
sufficient for the enforcement of
standards (Maine State Plan pp.11-12).

Section 18(c)(5) of the OSH Act
requires that the State Plan devote
adequate funds for the administration
and enforcement of its standards (29
CFR 1956.10(h)). Maine has funded its
state government safety and health
program since 1972 solely utilizing state
funds. The State Plan will be funded at
$800,000 ($400,000 federal 50% share
and $400,000 state matching share)
during federal Fiscal Year 2015.

Accordingly, OSHA finds that the
Maine State Plan has provided for
sufficient, qualified personnel and
adequate funding for the various
activities to be carried out under the
Plan.

(7) Records and Reports

State Plans must assure that
employers in the state submit reports to
the Assistant Secretary in the same

manner as if the Plan were not in effect
(Section 18(c)(7) of the OSH Act). Under
a State and Local Government Only
State Plan, public employers must
maintain records and make reports on
occupational injuries and illnesses in a
manner similar to that required of
private sector employers under the OSH
Act and 29 CFR 1956.10(i). The Plan
must also provide assurances that the
designated agency will make such
reports to the Assistant Secretary in
such form and containing such
information as he or she may from time
to time require (Section 18(c)(8) of the
OSH Act and 29 CFR 1956.10(j)).

Maine has provided assurances in its
State Plan that all jurisdictions covered
by the State Plan will maintain valid
records and make timely reports on
occupational injuries and illnesses, as
required for private sector employers
under the OSH Act (Maine State Plan
pp. 9-11). The records of occupational
injuries and illnesses must be
completed and maintained in
accordance with the applicable
provisions in Code of Maine Rules 12—
179, Chapter 6 and Title 26, Chapter 3,
Section 44 of the Maine Revised
Statutes. Title 26, Chapter 1, Section 2
of the Maine Revised Statutes provides
the reporting requirements. The state
will provide a comparison of Code of
Maine Rules 12-179, Chapter 6 to the
recordkeeping regulations contained in
29 CFR 1904 by October 2015, and will
amend Title 26, Chapter 1, Section 2 of
the Maine Revised Statutes in 2015, to
ensure equivalency with 29 CFR 1904 in
accord with its developmental schedule
(Maine State Plan p. 13).

Maine has also provided assurances
in its State Plan that it will continue to
participate in the Bureau of Labor
Statistics’s Annual Survey of Injuries
and Illnesses in the state to provide
detailed injury, illness, and fatality rates
for the public sector. Maine will also
provide reports to OSHA in the desired
form and will join the OSHA
Information System within 90 days of
plan approval, including the
implementation of all hardware,
software, and adaptations as necessary
(Maine State Plan p. 11).

OSHA finds that the Maine State Plan
has met the requirements of Section
18(c)(7) and (8) of the OSH Act on the
employer and state reports to the
Assistant Secretary.

(8) Voluntary Compliance Program

A State Plan must undertake programs
to encourage voluntary compliance by
employers by such means as conducting
training and consultation with
employers and employees (29 CFR
1956.11(c)(2)(xii)).
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The Maine State Plan provides that
the Bureau will continue to provide and
conduct educational programs for
public employees specifically designed
to meet the regulatory requirements and
needs of the public employer. The Plan
also provides that consultations,
including site visits, compliance
assistance and training classes, are
individualized for each work site and
tailored to the public employer’s
concerns. In addition, public agencies
are encouraged to develop and maintain
their own safety and health programs as
an adjunct to but not a substitute for the
Bureau enforcement program (Maine
State Plan p. 9).

The Bureau currently has a public
sector on-site consultation program.
Maine will provide an outline of
procedures for this program to ensure
equivalency with the regulations
regarding consultation in 29 CFR 1908,
or a timeline for their development by
November 2016 (Maine State Plan p.
13).

OSHA finds that the Maine State Plan
provides for the establishment and
administration of an effective voluntary
compliance program.

E. Decision

OSHA, after carefully reviewing the
Maine State Plan for the development
and enforcement of state standards
applicable to state and local government
employers and the record developed
during the above described proceedings,
has determined that the requirements
and criteria for initial approval of a
developmental State Plan have been
met. The Plan is hereby approved as a
developmental State Plan for State and
Local Government Only under Section
18 of the OSH Act.

In light of the pending reorganization
of the State Plan regulations through the
streamlining of 29 CFR part 1952 and 29
CFR part 1956, OSHA is deferring any
change to those regulatory provisions
relating to the Maine State Plan until the
streamlining changes take effect. The
change to the regulatory text will be
accomplished through a separate
Federal Register Notice.

The initial approval of a State Plan for
State and Local Government Only in
Maine is not a significant regulatory
action as defined in Executive Order
12866.

F. Regulatory Flexibility Act

OSHA certifies pursuant to the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) that the initial
approval of the Maine State Plan will
not have a significant economic impact
on a substantial number of small
entities. By its own terms, the Plan will

have no effect on private sector
employment, but is limited to the state
and its political subdivisions. Moreover,
Title 26, Labor and Industry, of the
Maine Revised Statutes was enacted in
1971. This legislation established the
Board, whose purpose is to formulate
rules that shall, at a minimum, conform
with federal standards of occupational
safety and health, so the state program
could eventually be approved as a State
and Local Government Only State Plan.
Since 1971 the Maine program for
public employers has been in operation
under the Maine Department of Labor
with state funding and all state and
local government employers in the state
have been subject to its terms.
Compliance with state OSHA standards
is required by state law; federal
approval of a State Plan imposes
regulatory requirements only on the
agency responsible for administering the
State Plan. Accordingly, no new
obligations would be placed on public
sector employers as a result of federal
approval of the Plan.

G. Federalism

Executive Order 13132, “Federalism,”
emphasizes consultation between
federal agencies and the states and
establishes specific review procedures
the federal government must follow as
it carries out policies that affect state or
local governments. OSHA has consulted
extensively with Maine throughout the
development, submission and
consideration of its proposed State Plan.
Although OSHA has determined that
the requirements and consultation
procedures provided in Executive Order
13132 are not applicable to initial
approval decisions under the OSH Act,
which have no effect outside the
particular state receiving the approval,
OSHA has reviewed today’s Maine
initial approval decision, and believes it
is consistent with the principles and
criteria set forth in the Executive Order.

H. Effective Date

OSHA'’s decision granting initial
federal approval to the Maine State and
Local Government Only State Plan is
effective August 5, 2015. Although the
state has had a program in effect for
many years, modification of the program
will be required over the next three
years by today’s decision. Federal 50%
matching funds have been explicitly
provided in OSHA’s FY 2015 final
appropriation. Notice of proposed initial
approval of the Plan was published in
the Federal Register with request for
comment. No comments were received,
and OSHA believes that no party is
adversely affected by initial approval of
the Plan. OSHA therefore finds,

pursuant to Section 553(d) of the
Administrative Procedures Act, that
good cause exists for making federal
approval of the Maine State and Local
Government Only State Plan effective
upon publication in today’s Federal
Register.

Authority and Signature

David Michaels, Ph.D., MPH,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Ave. NW., Washington, DC, authorized
the preparation of this notice. OSHA is
issuing this notice under the authority
specified by Section 18 of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 667), Secretary of
Labor’s Order No. 1-2012 (77 FR 3912),
and 29 CFR parts 1902 and 1956.

Signed in Washington, DC, on July 28,
2015.

David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

[FR Doc. 2015-18942 Filed 8—4—15; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2015-0343]
Drawbridge Operation Regulations;

Atlantic Intracoastal Waterway, Little
River to Savannah River

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: The Coast Guard is issuing a
temporary deviation from the operating
schedule that governs the Lady’s Island
Bridge, across the Beaufort River, Mile
536.0 at Beaufort, SC. This deviation
will test a change to the drawbridge
operation schedule to determine
whether a permanent change to the
schedule is needed to reduce vehicular
traffic concerns in surrounding
communities. This deviation will allow
Lady’s Island Bridge to close for
extended hours during peak morning
and afternoon commute hours. The
bridge owner, South Carolina
Department of Transportation, requested
this action to assist in reducing traffic
caused by bridge openings.
DATES: This deviation is effective from
8 a.m. on August 5, 2015 until 6 p.m.
on November 3, 2015.

Comments and related material must
be received by the Coast Guard on or
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before September 4, 2015. Requests for
public meetings must be received by the
Coast Guard on or before September 4,
2015.

ADDRESSES: You may submit comments
identified by docket number USCG—
2015-0343 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590—-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366-9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments. To avoid duplication, please
use only one of these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Rod Elkins at
telephone 305—415-6989, email
Rodney.j.elkins@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Cheryl
Collins, Program Manager, Docket
Operations, telephone 202—-366-9826.

SUPPLEMENTARY INFORMATION:

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2015-0343),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be

considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an email address,
or a phone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, type
the docket number [USCG-2015-0343]
in the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking. If you submit your
comments by mail or hand delivery,
submit them in an unbound format, no
larger than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG-2015-0343) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

As of now, we do not plan to hold a
public meeting. You may submit a
request for one using one of the three
methods specified under ADDRESSES.
Please explain why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

B. Basis and Purpose

The Ladys Island in Beaufort, South
Carolina has a vertical clearance of 30
feet at mean high water in the closed
position. The normal operating schedule
is published in 33 CFR 117.911(f). As
currently implemented, the draw shall
operate as follows:

(1) On Monday through Friday, except
Federal holidays:

(i) From 7 a.m. to 9 a.m. and 4 p.m.
to 6 p.m., the draw need not open; and,

(ii) Between 9 a.m. to 4 p.m., the draw
need open only on the hour and half-
hour.

(2) At all other times the draw shall
open on signal.

This schedule has been in effect since
Dec. 16, 1985.

For the following reasons the Coast
Guard is testing a new schedule for the
Lady’s Island Bridge:

The City of Beaufort, South Carolina
and South Carolina Department of
Transportation have requested that the
U.S. Coast Guard change the regulation
of this bridge as it has negatively
impacted the City of Beaufort and
surrounding communities. According to
both the City of Beaufort and the South
Carolina Department of Transportation,
vehicle traffic in downtown Beaufort
has increased substantially over the last
few years and city officials are
anticipating additional growth in this
area which will produce additional
vehicle traffic. As the Lady’s Island
Bridge is located just west of the city,
each time it opens vehicle traffic is at a
standstill and at times takes longer than
a V2 hour to clear; thereby, making some
vehicles wait for two bridge openings.
This temporary deviation is intended to
test a new bridge operation schedule to
reduce traffic caused by bridge
openings. The bridge owner, South
Carolina Department of Transportation,
has reviewed the City of Beaufort’s
request to change the operating
schedule and has asked the Coast Guard
to pursue recommended changes. In the
event the test proves successful, the
Coast Guard will issue a further rule
making this change permanent.

This deviation will allow the Lady’s
Island Bridge in Beaufort, South
Carolina to remain closed to navigation
from 6:30 a.m. to 9 a.m. and from 3 p.m.
to 6 p.m. Between 9 a.m. and 3 p.m. the
bridge will open on the top of the hour.
At all other times the bridge will open
on demand.

Any vessel that can safely transit
under the Lady’s Island Bridge while
closed may continue to navigate under
the bridge during this deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
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operating schedule immediately at the
end of this temporary deviation’s
effective period. This deviation from the
operating regulations is authorized
under 33 CFR 117.35.

Dated: July 24, 2015.

Barry Dragon,

Bridge Administrator, U.S. Coast Guard,
Seventh Coast Guard District.

[FR Doc. 2015-19112 Filed 8—4—15; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2014-0910; FRL-9931-80-
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Infrastructure
Requirements for the 2008 Ozone and
2010 Sulfur Dioxide National Ambient
Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving portions of
two State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Pennsylvania
through the Pennsylvania Department of
Environmental Protection (PADEP)
pursuant to the Clean Air Act (CAA).
Whenever new or revised National
Ambient Air Quality Standards
(NAAQS) are promulgated, the CAA
requires states to submit a plan for the
implementation, maintenance, and
enforcement of such NAAQS. The plan
is required to address basic program
elements, including but not limited to
regulatory structure, monitoring,
modeling, legal authority, and adequate
resources necessary to assure
implementation, maintenance, and
enforcement of the NAAQS. These
elements are referred to as infrastructure
requirements. PADEP made submittals
addressing the infrastructure
requirements for the 2008 ozone
NAAQS and the 2010 sulfur dioxide
(SO,) primary NAAQS.

DATES: This final rule is effective on
September 4, 2015.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2014-0910. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business

information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality
Control, P. O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Ruth Knapp, (215) 814-2191, or by
email at knapp.ruth@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Summary of SIP Revision

On March 27, 2008 (73 FR 16436),
EPA promulgated a revised ozone
NAAQS based on 8-hour average
concentrations. EPA revised the level of
the 8-hour ozone NAAQS from 0.08
parts per million (ppm) to 0.075 ppm.
On June 22, 2010 (75 FR 35520), EPA
promulgated a 1-hour primary SO»
NAAQS at a level of 75 parts per billion
(ppb), based on a 3-year average of the
annual 99th percentile of 1-hour daily
maximum concentrations. Pursuant to
section 110(a)(1) of the CAA, states are
required to submit SIPs meeting the
applicable requirements of section
110(a)(2) within three years after
promulgation of a new or revised
NAAQS or within such shorter period
as EPA may prescribe.

On July 15, 2014, the Commonwealth
of Pennsylvania, through the PADEP,
submitted SIP revisions that address the
infrastructure elements specified in
section 110(a)(2) of the CAA necessary
to implement, maintain, and enforce the
2008 ozone NAAQS and the 2010 SO,
NAAQS. On February 6, 2015 (80 FR
6672), EPA published a notice of
proposed rulemaking (NPR) for
Pennsylvania proposing approval of
portions of both SIP revisions as well as
portions of SIP submittals for other
NAAQS.* In the NPR, EPA proposed

10n July 15, 2014, PADEP also submitted SIP
revisions addressing the infrastructure requirements
for the 2010 nitrogen dioxide (NO2) NAAQS and the
2012 fine particulate matter (PM.s) NAAQS. In the
February 6, 2015 NPR, EPA also proposed approval
of portions of these infrastructure SIPs. Because
EPA did not receive adverse comments applicable
to Pennsylvania’s infrastructure SIPs for the 2010
NO> NAAQS or the 2012 PM, s NAAQS or
applicable to EPA’s proposed approval of those

approval of Pennsylvania’s submissions
addressing the following infrastructure
elements: Section 110(a)(2)(A), (B), (C),
(D)(H)(I1) (prevention of significant
deterioration), (D)(ii), (E), (F), (G), (H),
(0, (K), (L), and (M).

Pennsylvania’s July 15, 2014
infrastructure SIP submittals for the
2008 ozone NAAQS and the 2010 SO,
NAAQS did not contain any provisions
addressing section 110(a)(2)(I) which
pertains to the nonattainment
requirements of part D, Title I of the
CAA, because this element is not
required to be submitted by the 3-year
submission deadline of section 110(a)(1)
and will be addressed in a separate
process. In addition, Pennsylvania’s July
15, 2014 infrastructure SIP submittals
for the 2008 ozone NAAQS and the
2010 SO, NAAQS did not contain any
provisions addressing CAA section
110(a)(2)(D)(1)(I), and therefore EPA’s
February 6, 2015 NPR did not propose
any action on the SIP submittals for
section 110(a)(2)(D)(i)(I) for either SIP
submittal. Thus, this rulemaking action
likewise does not include action on
CAA section 110(a)(2)(D)@)(I) for either
the 2008 ozone NAAQS or the 2010 SO,
NAAQS because PADEP’s July 15, 2014
infrastructure SIP submittals did not
include provisions for this element.
Finally, at this time, EPA is not taking
action on section 110(a)(2)(D)@{)I)
(which addresses visibility protection)
for the 2008 ozone or 2010 SO, NAAQS
as explained in the NPR. Although
Pennsylvania’s July 15, 2014
infrastructure SIP submittals for the
2008 ozone NAAQS and the 2010 SO,
NAAQS referred to Pennsylvania’s
regional haze SIP to address section
110(a)(2)(D)()(I1) for visibility
protection, EPA intends to take later,
separate action on Pennsylvania’s SIP
submittals for these elements as
explained in the NPR and the Technical
Support Document (TSD) which
accompanied the NPR.

The rationale supporting EPA’s
proposed rulemaking action approving
portions of the July 15, 2014
infrastructure SIP submittals for the
2008 ozone and 2010 SO, NAAQS,
including the scope of infrastructure
SIPs in general, is explained in the NPR
and the TSD accompanying the NPR
and will not be restated here. The NPR
and TSD are available in the docket for
this rulemaking at www.regulations.gov,
Docket ID Number EPA-R03—-OAR—

specific SIPs, EPA took final action to approve
portions of the infrastructure SIPs for the 2010 NO,
NAAQS and 2012 PM>.s NAAQS on May 8, 2015.
80 FR 26461. Thus, this final action only addresses
the July 15, 2014 infrastructure SIPs PADEP
submitted addressing the 2008 ozone NAAQS and
the 2010 SO, NAAQS.
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2014-0910.2 EPA received public
comments on the NPR. Summaries of
the comments as well as EPA’s
responses are in section II of this
rulemaking notice. EPA’s responses
provide further explanation and
rationale where appropriate to support
the final action approving portions of
the July 15, 2014 infrastructure SIPs.

II. Public Comments and EPA’s
Responses

EPA received substantive comments
from two commenters, the State of New
Jersey Department of Environmental
Protection (NJDEP) and the Sierra Club,
on the February 6, 2015 proposed
rulemaking action on Pennsylvania’s
2008 ozone and 2010 SO, infrastructure
SIP revisions. The Sierra Club’s
comments on the NPR include general
comments on infrastructure SIP
requirements for emission limitations
and specific comments on emission
limitations to address the 2010 SO,
NAAQS and the 2008 ozone NAAQS. A
full set of all comments is provided in
the docket for today’s final rulemaking
action.

A. NJDEP

Comment: NJDEP asserts that
Pennsylvania’s infrastructure SIP is
deficient because it does not include
any information relating to
Pennsylvania’s “good neighbor”
obligation to address CAA section
110(a)(2)(D).3 NJDEP asserts the ability
of downwind states including New
Jersey to attain the 2008 ozone NAAQS
is substantially impacted by interstate
transport of pollution from
Pennsylvania. NJDEP asserts recent EPA
modeling for the 2008 ozone NAAQS
demonstrates Pennsylvania significantly
contributes to ozone nonattainment
areas in New Jersey and other states.
New Jersey further asserts that EPA
must “make a finding that Pennsylvania
has failed to submit a SIP that complies
with Section 110(a)(2)(D) of the Clean
Air Act” because Pennsylvania did not
make a submission to address
110(a)(2)(D).

Response: In this rulemaking EPA is
not taking any final action with respect
to the provisions in section
110(a)(2)(D)(i)(I)—the portion of the
good neighbor provision which

2EPA’s final rulemaking action on Pennsylvania’s
infrastructure SIP revisions for the 2010 NO,
NAAQS and the 2012 PM, s NAAQS can also be
found in this docket with Docket ID Number EPA—
R03-0OAR-2014-0910.

3EPA believes NJDEP refers specifically to CAA
section 110(a)(2)(D)(i)(I) which addresses interstate
transport of pollution and not to section
110(a)(2)(D)(1)(I1) which addresses visibility
protection and prevention of significant
deterioration.

addresses emissions that significantly
contribute to nonattainment or interfere
with maintenance of the NAAQS in
another state. In its July 15, 2014
infrastructure SIP revisions for several
NAAQS, the Commonwealth of
Pennsylvania did not include any
provisions in its SIP revision submittals
to address the requirements of section
110(a)(2)(D)(i)(I). In the NPR, EPA did
not propose to take any action with
respect to Pennsylvania’s obligations
pursuant to section 110(a)(2)(D)(i)(I) for
the July 15, 2014 infrastructure SIP
submittals and is not, in this rulemaking
action, taking any final action on the
110(a)(2)(D)(i)(I) obligations.

Because Pennsylvania did not make a
submission in its July 15, 2014 SIP
submittals to address the requirements
of section 110(a)(2)(D)@i)(I), EPA is not
required to have proposed or to take
final SIP approval or disapproval action
on this element under section 110(k) of
the CAA. In this case, there has been no
substantive submission for EPA to
evaluate under section 110(k). EPA
interprets its authority under section
110(k)(3) of the CAA as affording EPA
the discretion to approve, or
conditionally approve, individual
elements of Pennsylvania’s
infrastructure SIP submissions, separate
and apart from any action with respect
to the requirements of section
110(a)(2)(D)(1)(I) of the CAA. EPA views
discrete infrastructure SIP requirements
in section 110(a)(2), such as the
requirements of 110(a)(2)(D)(i)(I), as
severable from the other infrastructure
elements and interprets section
110(k)(3) as allowing it to act on
individual severable measures in a plan
submission.

EPA acknowledges NJDEP’s concern
for the interstate transport of air
pollutants and agrees in general that
sections 110(a)(1) and (a)(2) of the CAA
require states to submit, within three
years of promulgation of a new or
revised NAAQS, a plan which addresses
cross-state air pollution under section
110(a)(2)(D)(1)(I). However, in this
rulemaking, EPA is only approving
portions of Pennsylvania’s
infrastructure SIP submissions for the
2008 ozone and 2010 SO, NAAQS
which did not include provisions for
110(a)(2)(D)(1)() for interstate transport.
Findings of failure to submit a SIP
submission for a NAAQS addressing a
specific element, such as CAA section
110(a)(2)(D)(1)(I), would need to occur in
separate rulemakings. As that issue was
not addressed in the February 6, 2015
NPR and is therefore not pertinent to
this rulemaking, EPA provides no
further response. Pennsylvania’s
obligations regarding interstate transport

of ozone pollution for the 2008 ozone
NAAQS will be addressed in another
rulemaking.

B. Sierra Club General Comments on
Emission Limitations

1. The Plain Language of the CAA

Comment 1: Sierra Club (hereafter
referred to as Commenter) contends that
the plain language of section
110(a)(2)(A) of the CAA, legislative
history of the CAA, case law, EPA
regulations such as 40 CFR 51.112(a),
and EPA interpretations in rulemakings
require the inclusion of enforceable
emission limits in an infrastructure SIP
to aid in attaining and maintaining the
NAAQS and contends an infrastructure
SIP must be disapproved where
emission limits are inadequate to
prevent exceedances of the NAAQS.
The Commenter states EPA may not
approve an infrastructure SIP that fails
to ensure attainment and maintenance
of the NAAQS.

The Commenter states that the main
objective of the infrastructure SIP
process ‘‘is to ensure that all areas of the
country meet the NAAQS” and states
that nonattainment areas are addressed
through “nonattainment SIPs.” The
Commenter asserts the NAAQS ““are the
foundation upon which air emission
standards for the entire country are set”
including specific emission limitations
for most large stationary sources, such
as coal-fired power plants. The
Commenter discusses the CAA’s
framework whereby states have primary
responsibility to assure air quality
within the state pursuant to CAA
section 107(a) which the states carry out
through SIPs such as infrastructure SIPs
required by section 110(a)(2). The
Commenter also states that on its face
the CAA requires infrastructure SIPs ““to
be adequate to prevent exceedances of
the NAAQS.” In support, the
Commenter quotes the language in
section 110(a)(1) which requires states
to adopt a plan for implementation,
maintenance, and enforcement of the
NAAQS and the language in section
110(a)(2)(A) which requires SIPs to
include enforceable emissions
limitations as may be necessary to meet
the requirements of the CAA which the
Commenter claims includes attainment
and maintenance of the NAAQS. The
Commenter notes the CAA definition of
emission limit and reads these CAA
provisions together to require
“enforceable emission limits on source
emissions sufficient to ensure
maintenance of the NAAQS.”

Response 1: EPA disagrees that
section 110 is clear “on its face” and
must be interpreted in the manner
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suggested by the Commenter. As we
have previously explained in response
to the Commenter’s similar comments
on EPA’s action approving other states’
infrastructure SIPs, section 110 is only
one provision that is part of the
complicated structure governing
implementation of the NAAQS program
under the CAA, as amended in 1990,
and it must be interpreted in the context
of not only that structure, but also of the
historical evolution of that structure.*

EPA interprets infrastructure SIPs as
more general planning SIPs, consistent
with the CAA as understood in light of
its history and structure. When Congress
enacted the CAA in 1970, it did not
include provisions requiring states and
the EPA to label areas as attainment or
nonattainment. Rather, states were
required to include all areas of the state
in “air quality control regions’” (AQCRs)
and section 110 set forth the core
substantive planning provisions for
these AQCRs. At that time, Congress
anticipated that states would be able to
address air pollution quickly pursuant
to the very general planning provisions
in section 110 and could bring all areas
into compliance with a new NAAQS
within five years. Moreover, at that
time, section 110(a)(2)(A)(i) specified
that the section 110 plan provide for
“attainment” of the NAAQS and section
110(a)(2)(B) specified that the plan must
include ‘“‘emission limitations,
schedules, and timetables for
compliance with such limitations, and
such other measures as may be
necessary to insure attainment and
maintenance [of the NAAQS].”

In 1977, Congress recognized that the
existing structure was not sufficient and
many areas were still violating the
NAAQS. At that time, Congress for the
first time added provisions requiring
states and EPA to identify whether areas
of a state were violating the NAAQS
(i.e., were nonattainment) or were
meeting the NAAQS (i.e., were
attainment) and established specific
planning requirements in section 172
for areas not meeting the NAAQS. In
1990, many areas still had air quality
not meeting the NAAQS and Congress
again amended the CAA and added yet
another layer of more prescriptive
planning requirements for each of the
NAAQS. At that same time, Congress
modified section 110 to remove
references to the section 110 SIP
providing for attainment, including

4 See 80 FR 11557 (March 4, 2015) (approval of
Virginia SO infrastructure SIP); 79 FR 62022
(October 16, 2014) (approval of West Virginia SO,
infrastructure SIP); 79 FR 19001 (April 7, 2014)
(approval of West Virginia ozone infrastructure
SIP); and 79 FR 17043 (March 27, 2014) (approval
of Virginia ozone infrastructure SIP).

removing pre-existing section
110(a)(2)(A) in its entirety and
renumbering subparagraph (B) as
section 110(a)(2)(A). Additionally,
Congress replaced the clause “as may be
necessary to insure attainment and
maintenance [of the NAAQS]” with “as
may be necessary or appropriate to meet
the applicable requirements of this
chapter.” Thus, the CAA has
significantly evolved in the more than
40 years since it was originally enacted.
While at one time section 110 of the
CAA did provide the only detailed SIP
planning provisions for states and
specified that such plans must provide
for attainment of the NAAQS, under the
structure of the current CAA, section
110 is only the initial stepping-stone in
the planning process for a specific
NAAQS. More detailed, later-enacted
provisions govern the substantive
planning process, including planning
for attainment of the NAAQS.

Thus, EPA believes that section 110 of
the CAA is only one provision that is
part of the complicated structure
governing implementation of the
NAAQS program under the CAA, as
amended in 1990, and it must be
interpreted in the context of that
structure and the historical evolution of
that structure. In light of the revisions
to section 110 since 1970 and the later-
promulgated and more specific planning
requirements of the CAA, EPA
reasonably interprets the requirement in
section 110(a)(2)(A) of the CAA that the
plan provide for “implementation,
maintenance and enforcement” to mean
that the SIP must contain enforceable
emission limits that will aid in attaining
and/or maintaining the NAAQS and that
the state demonstrate that it has the
necessary tools to implement and
enforce a NAAQS, such as adequate
state personnel and an enforcement
program. EPA has interpreted the
requirement for emission limitations in
section 110 to mean that the state may
rely on measures already in place to
address the pollutant at issue or any
new control measures that the state may
choose to submit. Finally, as EPA stated
in the Infrastructure SIP Guidance
which specifically provides guidance to
states in addressing the 2008 ozone and
2010 SO, NAAQS, “[t]he conceptual
purpose of an infrastructure SIP
submission is to assure that the air
agency’s SIP contains the necessary
structural requirements for the new or
revised NAAQS, whether by
establishing that the SIP already
contains the necessary provisions, by
making a substantive SIP revision to

update the SIP, or both.” Infrastructure
SIP Guidance at p. 2.5

The Commenter makes general
allegations that Pennsylvania does not
have sufficient protective measures to
prevent ozone violations/exceedances
and SO, NAAQS exceedances. EPA
addressed the adequacy of
Pennsylvania’s infrastructure SIP for
110(a)(2)(A) purposes to meet applicable
requirements of the CAA in the TSD
accompanying the February 6, 2015
NPR and explained why the SIP
includes enforceable emission
limitations and other control measures
necessary for maintenance of the 2008
ozone and 2010 SO, NAAQS throughout
the Commonwealth.®

2. The Legislative History of the CAA

Comment 2: The Commenter cites two
excerpts from the legislative history of
the 1970 CAA claiming they support an
interpretation that SIP revisions under
CAA section 110 must include
emissions limitations sufficient to show
maintenance of the NAAQS in all areas
of the state. The Commenter also
contends that the legislative history of
the CAA supports the interpretation that
infrastructure SIPs under section
110(a)(2) must include enforceable
emission limitations, citing the Senate
Committee Report and the subsequent
Senate Conference Report
accompanying the 1970 CAA.

Response 2: As provided in the
previous response, the CAA, as enacted
in 1970, including its legislative history,
cannot be interpreted in isolation from
the later amendments that refined that
structure and deleted relevant language
from section 110 concerning
demonstrating attainment. See also 79
FR at 17046 (responding to comments
on Virginia’s ozone infrastructure SIP).
In any event, the two excerpts of
legislative history the Commenter cites
merely provide that states should
include enforceable emission limits in
their SIPs, and they do not mention or
otherwise address whether states are
required to include maintenance plans
for all areas of the state as part of the
infrastructure SIP. As provided in

5Thus, EPA disagrees with the Commenter’s
general assertion that the main objective of
infrastructure SIPs is to ensure all areas of the
country meet the NAAQS, as we believe the
infrastructure SIP process is the opportunity to
review the structural requirements of a state’s air
program. While the NAAQS can be a foundation
upon which emission limitations are set, as
explained in responses to subsequent comments,
these emission limitations are generally set in the
attainment planning process envisioned by part D
of title I of the CAA, including, but not limited to,
CAA sections 172, 181-182, and 191-192.

6 The TSD for this action is available on line at
www.regulations.gov, Docket ID Number EPA-R03—
OAR-2014-0910.
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response to another comment in this
rulemaking, the TSD for the proposed
rule explains why the Pennsylvania SIP
includes enforceable emissions
limitations for ozone precursors and for
SO for the relevant areas.

3. Case Law

Comment 3: The Commenter also
discusses several cases applying the
CAA which the Commenter claims
support its contention that courts have
been clear that section 110(a)(2)(A)
requires enforceable emissions limits in
infrastructure SIPs to prevent
exceedances of the NAAQS. The
Commenter first cites to language in
Train v. NRDC, 421 U.S. 60, 78 (1975),
addressing the requirement for
“emission limitations” and stating that
emission limitations “are specific rules
to which operators of pollution sources
are subject, and which, if enforced,
should result in ambient air which meet
the national standards.” The
Commenter also cites to Pennsylvania
Dept. of Envtl. Resources v. EPA, 932
F.2d 269, 272 (3d Cir. 1991) for the
proposition that the CAA directs EPA to
withhold approval of a SIP where it
does not ensure maintenance of the
NAAQS, and to Mision Industrial, Inc.
v. EPA, 547 F.2d 123, 129 (1st Cir.
1976), which quoted section 110(a)(2)(B)
of the CAA of 1970. The Commenter
contends that the 1990 Amendments do
not alter how courts have interpreted
the requirements of section 110, quoting
Alaska Dept. of Envtl. Conservation v.
EPA, 540 U.S. 461, 470 (2004) which in
turn quoted section 110(a)(2)(A) of the
CAA and also stated that “SIPs must
include certain measures Congress
specified” to ensure attainment of the
NAAQS. The Commenter also quotes
several additional opinions in this vein.
Mont. Sulphur & Chem. Co. v. EPA, 666
F.3d 1174, 1180 (9th Cir. 2012) (“The
Clean Air Act directs states to develop
implementation plans—SIPs—that
‘assure’ attainment and maintenance of
[NAAQS] through enforceable emissions
limitations”); Hall v. EPA 273 F.3d
1146, 1153 (9th Cir. 2001) (““Each State
must submit a [SIP] that speciffies] the
manner in which [NAAQS] will be
achieved and maintained within each
air quality control region in the State”);
Conn. Fund for Env’t, Inc. v. EPA, 696
F.2d 169, 172 (D.C. Cir. 1982) (CAA
requires SIPs to contain “measures
necessary to ensure attainment and
maintenance of NAAQS”). Finally, the
Commenter cites Mich. Dept. of Envtl.
Quality v. Browner, 230 F.3d 181 (6th
Cir. 2000) for the proposition that EPA
may not approve a SIP revision that
does not demonstrate how the rules

would not interfere with attainment and
maintenance of the NAAQS.

Response 3: None of the cases the
Commenter cites support its contention
that section 110(a)(2)(A) is clear that
infrastructure SIPs must include
detailed plans providing for attainment
and maintenance of the NAAQS in all
areas of the state, nor do they shed light
on how section 110(a)(2)(A) may
reasonably be interpreted. With the
exception of Train, none of the cases the
Commenter cites concerned the
interpretation of CAA section
110(a)(2)(A) (or section 110(a)(2)(B) of
the pre-1990 Act). Rather, the courts
reference section 110(a)(2)(A) (or section
110(a)(2)(B) of the pre-1990 CAA) in the
background sections of decisions in the
context of a challenge to an EPA action
on revisions to a SIP that was required
and approved or disapproved as
meeting other provisions of the CAA or
in the context of an enforcement action.

In Train, 421 U.S. 60, the Court was
addressing a state revision to an
attainment plan submission made
pursuant to section 110 of the CAA, the
sole statutory provision at that time
regulating such submissions. The issue
in that case concerned whether changes
to requirements that would occur before
attainment was required were variances
that should be addressed pursuant to
the provision governing SIP revisions or
were ‘“‘postponements” that must be
addressed under section 110(f) of the
CAA of 1970, which contained
prescriptive criteria. The Court
concluded that EPA reasonably
interpreted section 110(f) not to restrict
a state’s choice of the mix of control
measures needed to attain the NAAQS
and that revisions to SIPs that would
not impact attainment of the NAAQS by
the attainment date were not subject to
the limits of section 110(f). Thus the
issue was not whether a section 110 SIP
needs to provide for attainment or
whether emissions limits providing
such are needed as part of the SIP;
rather the issue was which statutory
provision governed when the state
wanted to revise the emission limits in
its SIP if such revision would not
impact attainment or maintenance of the
NAAQS. To the extent the holding in
the case has any bearing on how section
110(a)(2)(A) might be interpreted, it is
important to realize that in 1975, when
the opinion was issued, section
110(a)(2)(B) (the predecessor to section
110(a)(2)(A)) expressly referenced the
requirement to attain the NAAQS, a
reference that was removed in 1990.

The decision in Pennsylvania Dept. of
Envtl. Resources was also decided based
on the pre-1990 provision of the CAA.
At issue was whether EPA properly

rejected a revision to an approved plan
where the inventories relied on by the
state for the updated submission had
gaps. The Court quoted section
110(a)(2)(B) of the pre-1990 CAA in
support of EPA’s disapproval, but did
not provide any interpretation of that
provision. Yet, even if the Court had
interpreted that provision, EPA notes
that it was modified by Congress in
1990; thus, this decision has little
bearing on the issue here.

At issue in Mision Industrial, 547
F.2d 123, was the definition of
“emissions limitation,” not whether
section 110 requires the state to
demonstrate how all areas of the state
will attain and maintain the NAAQS as
part of their infrastructure SIPs. The
language from the opinion the
Commenter quotes does not interpret
but rather merely describes section
110(a)(2)(A). The Commenter does not
raise any concerns about whether the
measures relied on by the
Commonwealth in the infrastructure
SIPs are “‘emissions limitations” and the
decision in this case has no bearing
here.” In Mont. Sulphur & Chem. Co.,
666 F.3d 1174, the Court was not
reviewing an infrastructure SIP, but
rather EPA’s disapproval of a SIP and
promulgation of a federal
implementation plan (FIP) after a long
history of the state failing to submit an
adequate SIP in response to EPA’s
finding under section 110(k)(5) that the
previously approved SIP was
substantially inadequate to attain or
maintain the NAAQS. The Court cited
generally to sections 107 and
110(a)(2)(A) of the CAA for the
proposition that SIPs should assure
attainment and maintenance of NAAQS
through emission limitations, but this
language was not part of the Court’s
holding in the case, which focused
instead on whether EPA’s finding of SIP
inadequacy, disapproval of the state’s
required responsive attainment
demonstration under section 110(k)(5),
and adoption of a remedial FIP under
section 110(c) were lawful. The
Commenter suggests that Alaska Dept.
of Envtl. Conservation, 540 U.S. 461,
stands for the proposition that the 1990
CAA Amendments do not alter how
courts interpret section 110. This claim
is inaccurate. Rather, the Court quoted
section 110(a)(2)(A), which, as noted
previously, differs from the pre-1990
version of that provision and the Court

7 While the Commenter does contend that the
Commonwealth shouldn’t be allowed to rely on
emission reductions that were developed for the
prior standards (which we address herein), it does
not claim that any of the measures are not
“emissions limitations” within the definition of the
CAA.
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made no mention of the changed
language. Furthermore, the Commenter
also quotes the Court’s statement that
“SIPs must include certain measures
Congress specified,” but that statement
specifically referenced the requirement
in section 110(a)(2)(C), which requires
an enforcement program and a program
for the regulation of the modification
and construction of new sources.
Notably, at issue in that case was the
state’s “new source” permitting
program, not its infrastructure SIP.

Two of the other cases the Commenter
cites, Mich. Dept. of Envtl. Quality, 230
F.3d 181, and Hall, 273 F.3d 1146,
interpret CAA section 110(1), the
provision governing “revisions” to
plans, and not the initial plan
submission requirement under section
110(a)(2) for a new or revised NAAQS,
such as the infrastructure SIP at issue in
this instance. In those cases, the courts
cited to section 110(a)(2)(A) solely for
the purpose of providing a brief
background of the CAA.

EPA does not believe any of these
court decisions addressed required
measures for infrastructure SIPs and
believes nothing in the opinions
addressed whether infrastructure SIPs
need to contain measures to ensure
attainment and maintenance of the
NAAQS.

4. EPA Regulations, Such as 40 CFR
51.112(a)

Comment 4: The Commenter cites to
40 CFR 51.112(a), providing that “[e]ach
plan must demonstrate that the
measures, rules and regulations
contained in it are adequate to provide
for the timely attainment and
maintenance of the [NAAQS].” The
Commenter asserts that this regulation
requires infrastructure SIPs to include
emissions limits necessary to ensure
attainment and maintenance of the
NAAQS. The Commenter states that the
provisions of 40 CFR 51.112 are not
limited to nonattainment SIPs and
instead applies to infrastructure SIPs
which are required to attain and
maintain the NAAQS in areas not
designated nonattainment. The
Commenter relies on a statement in the
preamble to the 1986 action
restructuring and consolidating
provisions in part 51, in which EPA
stated that ““[i]t is beyond the scope of
th[is] rulemaking to address the
provisions of Part D of the Act. . .” 51
FR 40656, 40656 (November 7, 1986).
The Commenter asserts 40 CFR
51.112(a) identifies the plans to which
it applies as those that implement the
NAAQS.

Response 4: The Commenter’s
reliance on 40 CFR 51.112 to support its

argument that infrastructure SIPs must
contain emission limits adequate to
ensure attainment and maintenance of
the NAAQS is not supported. As an
initial matter, EPA notes this regulatory
provision was initially promulgated and
later restructured and consolidated prior
to the CAA Amendments of 1990, in
which Congress removed all references
to “attainment” in section 110(a)(2)(A).
And, it is clear on its face that 40 CFR
51.112 applies to plans specifically
designed to attain the NAAQS. EPA
interprets these provisions to apply
when states are developing ““control
strategy”’ SIPs such as the detailed
attainment and maintenance plans
required under other provisions of the
CAA, as amended in 1977 and again in
1990, such as sections 175A, 181-182,
and 191-192. The Commenter suggests
that these provisions must apply to
section 110 SIPs because in the
preamble to EPA’s action ‘“‘restructuring
and consolidating” provisions in part
51, EPA stated that the new attainment
demonstration provisions in the 1977
Amendments to the CAA were “beyond
the scope” of the rulemaking. It is
important to note, however, that EPA’s
action in 1986 was not to establish new
substantive planning requirements, but
rather was meant merely to consolidate
and restructure provisions that had
previously been promulgated. EPA
noted that it had already issued
guidance addressing the new ‘“Part D”
attainment planning obligations. Also,
as to maintenance regulations, EPA
expressly stated that it was not making
any revisions other than to re-number
those provisions. 51 FR 40657.

Although EPA was explicit that it was
not establishing requirements
interpreting the provisions of new ‘‘Part
D” of the CAA, it is clear that the
regulations being restructured and
consolidated were intended to address
control strategy plans. In the preamble,
EPA clearly stated that 40 CFR 51.112
was replacing 40 CFR 51.13 (“Control
strategy: SO and PM (portion)”), 51.14
(“Control strategy: CO, HC, O and NO,
(portion)”), 51.80 (“Demonstration of
attainment: Pb (portion)”), and 51.82
(“Air quality data (portion)”). Id. at
40660. Thus, the present-day 40 CFR
51.112 contains consolidated provisions
that are focused on control strategy SIPs,
and the infrastructure SIP is not such a
plan.

5. EPA Interpretations in Other
Rulemakings

Comment 5: The Commenter also
references a prior EPA rulemaking
action where EPA disapproved a SIP
and claims that action shows EPA relied
on section 110(a)(2)(A) and 40 CFR

51.112 to reject the SIP. The Commenter
points to a 2006 partial approval and
partial disapproval of revisions to
Missouri’s existing control strategy
plans addressing the SO, NAAQS. The
Commenter claims EPA cited section
110(a)(2)(A) for disapproving a revision
to the state plan on the basis that the
State failed to demonstrate the SIP was
sufficient to ensure maintenance of the
SO, NAAQS after revision of an
emission limit and claims EPA cited to
40 CFR 51.112 as requiring that a plan
demonstrates the rules in a SIP are
adequate to attain the NAAQS. The
Commenter claims the revisions to
Missouri’s control strategy SIP for SO,
were rejected by EPA because the
revised control strategy limits were also
in Missouri’s infrastructure SIP and thus
the weakened limits would have
impacted the infrastructure SIP’s ability
to aid in attaining and maintaining the
NAAQS.

Response 5: EPA does not agree that
the prior Missouri rulemaking action
referenced by the Commenter
establishes how EPA reviews
infrastructure SIPs. It is clear from the
final Missouri rule that EPA was not
reviewing initial infrastructure SIP
submissions under section 110 of the
CAA, but rather reviewing revisions that
would make an already approved SIP
designed to demonstrate attainment of
the NAAQS less stringent. EPA’s partial
approval and partial disapproval of
revisions to restrictions on emissions of
sulfur compounds for the Missouri SIP
in 71 FR 12623 addressed a control
strategy SIP and not an infrastructure
SIP. Nothing in that action addresses the
necessary content of the initial
infrastructure SIP for a new or revised
NAAQS.

C. Sierra Club Comments on
Pennsylvania SIP SO, Emission Limits

The Commenter contends that the
Pennsylvania 2008 ozone and 2010 SO,
infrastructure SIP revisions did not
revise the existing ozone precursor
emission limits and SO, emission limits
in response to the 2008 ozone and 2010
SO, NAAQS and fail to comport with
assorted CAA requirements for SIPs to
establish enforceable emission limits
that are adequate to prohibit NAAQS
exceedances in areas not designated
nonattainment. EPA will address SO,
comments and ozone comments
respectively.

Comment 6: Citing section
110(a)(2)(A) of the CAA, the Commenter
contends that EPA may not approve
Pennsylvania’s proposed 2010 SO,
infrastructure SIP because it does not
include enforceable 1-hour SO»
emission limits for sources currently
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allowed to cause “NAAQS
exceedances.” The Commenter asserts
the proposed infrastructure SIP fails to
include enforceable 1-hour SO,
emissions limits or other required
measures to ensure attainment and
maintenance of the SO, NAAQS in areas
not designated nonattainment as the
Commenter claims is required by
section 110(a)(2)(A). The Commenter
asserts an infrastructure SIP must
ensure, through state-wide regulations
or source specific requirements, proper
mass limitations and emissions rates
with short term averaging on specific
large sources of pollutants such as
power plants. The Commenter asserts
that emission limits are especially
important for meeting the 1-hour SO»
NAAQS because SO, impacts are
strongly source-oriented. The
Commenter states coal-fired electric
generating units (EGUs) are large
contributors to SO, emissions but
contends Pennsylvania did not
demonstrate that emissions allowed by
the proposed infrastructure SIP from
such large sources of SO, will ensure
compliance with the 2010 1-hour SO,
NAAQS. The Commenter claims the
proposed infrastructure SIP would
allow major sources to continue
operating with present emission limits.8
The Commenter then refers to air
dispersion modeling it conducted for
five coal-fired EGUs in Pennsylvania,
including Brunner Island Steam Electric
Station, Montour Steam Electric Station,
Cheswick Power Station, New Castle
Power Plant, and Shawville Coal Plant.
The Commenter asserts the results of the
air dispersion modeling it conducted
employing EPA’s AERMOD program for
modeling used the plants’ allowable
emissions and showed the plants could
cause exceedances of the 2010 SO,
NAAQS with allowable emissions.®
Based on the modeling, the Commenter
asserts the Pennsylvania SO,
infrastructure SIP submittal authorizes
the EGUs to cause exceedances of the
NAAQS with allowable emission rates
and therefore the infrastructure SIP fails
to include adequate enforceable
emission limitations or other required
measures for sources of SO, sufficient to
ensure attainment and maintenance of
the 2010 SO, NAAQS.10 The

8 The Commenter provides a chart in its
comments claiming 80 percent of SO, emissions in
Pennsylvania are from coal-electric generating units
based on 2011 data.

9 The Commenter asserts its modeling followed
protocols pursuant to 40 CFR part 51, Appendix W
and EPA’s modeling guidance issued March 2011
and December 2013.

10 The Commenter again references 40 CFR
51.112 in support of its position that the
infrastructure SIP must include emission limits for

Commenter therefore asserts EPA must
disapprove Pennsylvania’s proposed
2010 SO, infrastructure SIP revision. In
addition, the Commenter asserts “EPA
may only approve an I-SIP that
incorporates enforceable emission
limitations on major sources of SO,
pollution in the state, including coal-
fired power plants, with one-hour
averaging times that are no less stringent
than the modeling based limits . . .
necessary to protect the one-hour SO,
NAAQS and attain and maintain the
standard in Pennsylvania. These
emission limits must apply at all times

. . to ensure that Pennsylvania is able
to attain and maintain the 2010 SO»
NAAQS.” The Commenter claimed
additional modeling for two EGUs,
Brunner Island and Montour, done with
actual historical hourly SO, emissions
show these facilities have actually been
causing “‘exceedances of the NAAQS”
while operating pursuant to existing
emission limits which the Commenter
claims Pennsylvania included as part of
the SO, infrastructure SIP submission.
The Commenter also asserts that any
coal-fired units slated for retirement
should be incorporated into the
infrastructure SIP with an enforceable
emission limit or control measure.

Response 6: EPA disagrees with the
Commenter that EPA must disapprove
Pennsylvania’s SO, infrastructure SIP
for the reasons provided by the
Commenter including the Commenter’s
modeling results and insufficient SO»
emission limits. EPA is not in this
action making a determination regarding
the Commonwealth’s current air quality
status or regarding whether its control
strategy is sufficient to attain and
maintain the NAAQS. Therefore, EPA is
not making any judgment on whether
the Commenter’s submitted modeling
demonstrates the NAAQS exceedances
that the Commenter claims. EPA
believes that section 110(a)(2)(A) of the
CAA is reasonably interpreted to require
states to submit infrastructure SIPs that
reflect the first step in their planning for
attainment and maintenance of a new or
revised NAAQS. These SIP revisions
should contain a demonstration that the
state has the available tools and
authority to develop and implement
plans to attain and maintain the NAAQS
and show that the SIP has enforceable
control measures. In light of the
structure of the CAA, EPA’s long-
standing position regarding
infrastructure SIPs is that they are
general planning SIPs to ensure that the
state has adequate resources and
authority to implement a NAAQS in

attainment and maintenance of the 2010 SO»
NAAQS.

general throughout the state and not
detailed attainment and maintenance
plans for each individual area of the
state. As mentioned above, EPA has
interpreted this to mean, with regard to
the requirement for emission limitations
that states may rely on measures already
in place to address the pollutant at issue
or any new control measures that the
state may choose to submit.

As stated in response to a previous
more general comment, section 110 of
the CAA is only one provision that is
part of the complicated structure
governing implementation of the
NAAQS program under the CAA, as
amended in 1990, and it must be
interpreted in the context of not only
that structure, but also of the historical
evolution of that structure. In light of
the revisions to section 110 since 1970
and the later-promulgated and more
specific planning requirements of the
CAA, EPA reasonably interprets the
requirement in section 110(a)(2)(A) of
the CAA that the plan provide for
“implementation, maintenance and
enforcement” to mean that the SIP must
contain enforceable emission limits that
will aid in attaining and/or maintaining
the NAAQS and that the
Commonwealth demonstrate that it has
the necessary tools to implement and
enforce a NAAQS, such as adequate
state personnel and an enforcement
program. As discussed above, EPA has
interpreted the requirement for emission
limitations in section 110 to mean that
the state may rely on measures already
in place to address the pollutant at issue
or any new control measures that the
state may choose to submit. Finally, as
EPA stated in the Infrastructure SIP
Guidance which specifically provides
guidance to states in addressing the
2010 SO, NAAQS and the 2008 Ozone
NAAQS, “[tlhe conceptual purpose of
an infrastructure SIP submission is to
assure that the air agency’s SIP contains
the necessary structural requirements
for the new or revised NAAQS, whether
by establishing that the SIP already
contains the necessary provisions, by
making a substantive SIP revision to
update the SIP, or both.”” Infrastructure
SIP Guidance at p. 2.

On April 12, 2012, EPA explained its
expectations regarding implementation
of the 2010 SO, NAAQS via letters to
each of the states. EPA communicated
in the April 2012 letters that all states
were expected to submit SIPs meeting
the “infrastructure” SIP requirements
under section 110(a)(2) of the CAA by
June 2013. At the time, EPA was
undertaking a stakeholder outreach
process to continue to develop possible
approaches for determining attainment
status under the SO, NAAQS and



46500

Federal Register/Vol. 80, No. 150/ Wednesday, August 5, 2015/Rules and Regulations

implementing this NAAQS. EPA was
abundantly clear in the April 2012
letters that EPA did not expect states to
submit substantive attainment
demonstrations or modeling
demonstrations showing attainment for
areas not designated nonattainment in
infrastructure SIPs due in June 2013.
Although EPA had previously suggested
in its 2010 SO, NAAQS preamble and
in prior draft implementation guidance
in 2011 that states should, in the unique
SO, context, use the section 110(a) SIP
process as the vehicle for demonstrating
attainment of the NAAQS, this approach
was never adopted as a binding
requirement and was subsequently
discarded in the April 2012 letters to
states. The April 2012 letters
recommended states focus infrastructure
SIPs due in June 2013, such as
Pennsylvania’s SO, infrastructure SIP,
on traditional “infrastructure elements”
in section 110(a)(1) and (2) rather than
on modeling demonstrations for future
attainment for areas not designated as
nonattainment.?

Therefore, EPA asserts that
evaluations of modeling demonstrations
such as those submitted by the
Commenter are more appropriately to be
considered in actions that make

111n EPA’s final SO, NAAQS preamble (75 FR
35520 (June 22, 2010)) and subsequent draft
guidance in March and September 2011, EPA had
expressed its expectation that many areas would be
initially designated as unclassifiable due to
limitations in the scope of the ambient monitoring
network and the short time available before which
states could conduct modeling to support their
designations recommendations due in June 2011. In
order to address concerns about potential violations
in these unclassifiable areas, EPA initially
recommended that states submit substantive
attainment demonstration SIPs based on air quality
modeling by June 2013 (under section 110(a)) that
show how their unclassifiable areas would attain
and maintain the NAAQS in the future.
Implementation of the 2010 Primary 1-Hour SO,
NAAQS, Draft White Paper for Discussion, May
2012 (2012 Draft White Paper) (for discussion
purposes with Stakeholders at meetings in May and
June 2012), available at http://www.epa.gov/
airquality/sulfurdioxide/implement.html. However,
EPA clearly stated in this 2012 Draft White Paper
its clarified implementation position that it was no
longer recommending such attainment
demonstrations for unclassifiable areas for June
2013 infrastructure SIPs. Id. EPA had stated in the
preamble to the NAAQS and in the prior 2011 draft
guidance that EPA intended to develop and seek
public comment on guidance for modeling and
development of SIPs for sections 110 and 191 of the
CAA. Section 191 of the CAA requires states to
submit SIPs in accordance with section 172 for
areas designated nonattainment with the SO»
NAAQS. After seeking such comment, EPA has now
issued guidance for the nonattainment area SIPs
due pursuant to sections 191 and 172. See Guidance
for 1-Hour SO, Nonattainment Area SIP
Submissions, Stephen D. Page, Director, EPA’s
Office of Air Quality Planning and Standards, to
Regional Air Division Directors Regions 1-10, April
23, 2014. In September 2013, EPA had previously
issued specific guidance relevant to infrastructure
SIP submissions due for the NAAQS, including the
2010 SO, NAAQS. See Infrastructure SIP Guidance.

determinations regarding states’ current
air quality status or regarding future air
quality status. EPA also asserts that SIP
revisions for SO, nonattainment areas
including measures and modeling
demonstrating attainment are due by the
dates statutorily prescribed under
subpart 5 under part D. Those
submissions are due no later than 18
months after an area is designed
nonattainment for SO, under CAA
section 191(a). Thus, the CAA directs
states to submit these SIP requirements
that are specific for nonattainment areas
on a separate schedule from the
“structural requirements” of 110(a)(2)
which are due within three years of
adoption or revision of a NAAQS and
which apply statewide. The
infrastructure SIP submission
requirement does not move up the date
for any required submission of a part D
plan for areas designated nonattainment
for the new NAAQS. Thus, elements
relating to demonstrating attainment for
areas not attaining the NAAQS are not
necessary for infrastructure SIP
submissions, and the CAA does not
provide explicit requirements for
demonstrating attainment for areas that
have not yet been designated regarding
attainment with a particular NAAQS.

As stated previously, EPA believes
that the proper inquiry at this juncture
is whether Pennsylvania has met the
basic structural SIP requirements
appropriate at the point in time EPA is
acting upon the infrastructure submittal.
Emissions limitations and other control
measures needed to attain the NAAQS
in areas designated nonattainment for
that NAAQS are due on a different
schedule from the section 110
infrastructure elements. A state, like
Pennsylvania, may reference pre-
existing SIP emission limits or other
rules contained in part D plans for
previous NAAQS in an infrastructure
SIP submission. Pennsylvania’s existing
rules and emission reduction measures
in the SIP that control emissions of SO,
were discussed in the TSD. These
provisions have the ability to reduce
SO, overall. Although the Pennsylvania
SIP relies on measures and programs
used to implement previous SO,
NAAQS, these provisions are not
limited to reducing SO, levels to meet
one specific NAAQS and will continue
to provide benefits for the 2010 SO,
NAAQS.

Additionally, as discussed in EPA’s
TSD supporting the NPR, Pennsylvania
has the ability to revise its SIP when
necessary (e.g. in the event the
Administrator finds the plan to be
substantially inadequate to attain the
NAAQS or otherwise meet all
applicable CAA requirements) as

required under element H of section
110(a)(2). See Section 4(1) of the APCA,
35 P.S. §4004(1), which empowers
PADEP to implement the provisions of
the CAA. Section 5 of the APCA, 35 P.S.
§ 4005, authorizes the Environmental
Quality Board (EQB) to adopt rules and
regulations for the prevention, control,
reduction and abatement of air pollution
throughout the Commonwealth.

EPA believes the requirements for
emission reduction measures for an area
designated nonattainment for the 2010
primary SO, NAAQS are in sections 172
and 191-192 of the CAA, and therefore,
the appropriate avenue for
implementing requirements for
necessary emission limitations for
demonstrating attainment with the 2010
SO, NAAQS is through the attainment
planning process contemplated by those
sections of the CAA. On August 5, 2013,
EPA designated as nonattainment most
areas in locations where existing
monitoring data from 2009-2011
indicated violations of the 1-hour SO,
standard. 78 FR 47191. At that time,
four areas in Pennsylvania had
monitoring data from 2009-2011
indicating violations of the 1-hour SO,
standard, and these areas were
designated nonattainment in
Pennsylvania. See 40 CFR 81.339. Also
on March 2, 2015 the United States
District Court for the Northern District
of California entered a Consent Decree
among the EPA, Sierra Club and Natural
Resources Defense Council to resolve
litigation concerning the deadline for
completing designations for the 2010
SO, NAAQS. Pursuant to the terms of
the Consent Decree, EPA will complete
additional designations for all
remaining areas of the country
including remaining areas in
Pennsylvania.?2

For the four areas designated
nonattainment in Pennsylvania in
August 2013, attainment SIPs were due
by April 4, 2015 and must contain
demonstrations that the areas will attain
the 2010 SO, NAAQS as expeditiously
as practicable, but no later than October
4, 2018 pursuant to sections 172, 191
and 192, including a plan for
enforceable measures to reach
attainment of the NAAQS. Similar
attainment planning SIPs for any
additional areas which EPA
subsequently designates nonattainment
with the 2010 SO, NAAQS will be due
for such areas within the timeframes
specified in CAA section 191. EPA

12 The Consent Decree, entered March 2, 2015 by
the United States District Court for the Northern
District of California in Sierra Club and NRDC v.
EPA, Case 3:13-cv-03953-SI (N.D. Cal.) is available
at http://www.epa.gov/airquality/sulfurdioxide/
designations/pdfs/201503FinalCourtOrder.pdf.
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believes it is not appropriate to interpret
the overall section 110(a)(2)
infrastructure SIP obligation to require
bypassing the attainment planning
process by imposing separate
requirements outside the attainment
planning process. Such actions would
be disruptive and premature absent
exceptional circumstances and would
interfere with a state’s planning process.
See In the Matter of EME Homer City
Generation LP and First Energy
Generation Corp., Order on Petitions
Numbers I1I-2012-06, 11I-2012-07, and
11 2013-01 (July 30, 2014) (hereafter,
Homer City/Mansfield Order) at 10-19
(finding Pennsylvania SIP did not
require imposition of 1-hour SO»
emission limits on sources independent
of the part D attainment planning
process contemplated by the CAA). EPA
believes that the history of the CAA and
intent of Congress for the CAA as
described above demonstrate clearly
that it is within the section 172 and
general part D attainment planning
process that Pennsylvania must include
1-hour SO, emission limits on sources,
where needed, for the four areas
designated nonattainment to reach
attainment with the 2010 1-hour SO,
NAAQS and for any additional areas
EPA may subsequently designate
nonattainment.

The Commenter’s reliance on 40 CFR
51.112 to support its argument that
infrastructure SIPs must contain
emission limits adequate to provide for
timely attainment and maintenance of
the standard is also not supported. As
explained previously in response to the
background comments, EPA notes this
regulatory provision applies to planning
SIPs, such as those demonstrating how
an area will attain a specific NAAQS
and not to infrastructure SIPs which are
intended to support that the states have
in place structural requirements
necessary to implement the NAAQS.

As noted in EPA’s preamble for the
2010 SO, NAAQS, determining
compliance with the SO, NAAQS will
likely be a source-driven analysis and
EPA has explored options to ensure that
the SO, designations process
realistically accounts for anticipated
SO, reductions at sources that we
expect will be achieved by current and
pending national and regional rules. See
75 FR 35520. As mentioned previously,
EPA will act in accordance with the
entered Consent Decree’s schedule for
conducting additional designations for
the 2010 SO, NAAQS and any areas
designated nonattainment must meet
the applicable part D requirements for
these areas. However, because the
purpose of an infrastructure SIP
submission is for more general planning

purposes, EPA does not believe
Pennsylvania was obligated during this
infrastructure SIP planning process to
account for controlled SO levels at
individual sources. See Homer City/
Mansfield Order at 10-19.

Regarding the air dispersion modeling
conducted by the Commenter pursuant
to AERMOD for the coal-fired plants
including the Brunner Island, Montour,
Cheswick, New Castle and Shawville
facilities, EPA does not find the
modeling information relevant at this
time for review of an infrastructure SIP.
While EPA has extensively discussed
the use of modeling for attainment
demonstration purposes and for
designations, EPA has affirmatively
stated such modeling was not needed to
demonstrate attainment for the SO,
infrastructure SIPs under the 2010 SO»
NAAQS. See April 12, 2012 letters to
states regarding SO, implementation
and Implementation of the 2010 Primary
1-Hour SO, NAAQS, Draft White Paper
for Discussion, May 2012, available at
http://www.epa.gov/airquality/
sulfurdioxide/implement.html.13

EPA has proposed a Data
Requirements Rule which, if
promulgated, will be relevant to the SO,
designations process. See, e.g., 79 FR
27446 (May 13, 2014) (proposing
process by which state air agencies
would characterize air quality around
SO; sources through ambient
monitoring and/or air quality modeling
techniques and submit such data to the
EPA). The proposed rule includes a
lengthy discussion of how EPA
anticipates addressing modeling that
informs determinations of states’ air
quality status under the 2010 SO,
NAAQS. As stated above, EPA believes
it is not appropriate to bypass the
attainment planning process by
imposing separate attainment planning
process requirements outside part D and
into the infrastructure SIP process.

Finally, EPA also disagrees with the
Commenter that the Pennsylvania
infrastructure SIP must, to be approved,
incorporate the planned retirement
dates of coal-fired EGUs to ensure
attainment and maintenance of the SO,
NAAQS. Because EPA does not believe
Pennsylvania’s infrastructure SIP
requires at this time 1-hour SO,
emission limits on these sources or
other large stationary sources to ensure

13EPA has provided draft guidance for states
regarding modeling analyses to support the
designations process for the 2010 SO, NAAQS. SO,
NAAQS Designations Modeling Technical
Assistance Document (draft), EPA Office of Air and
Radiation and Office of Air Quality Planning and
Standards, December 2013, available at http://
www.epa.gov/airquality/sulfurdioxide/
implement.html.

attainment or maintenance or “prevent
exceedances” of the 2010 SO, NAAQS,
EPA likewise does not believe
incorporating planned retirement dates
for SO, emitters is necessary for our
approval of an infrastructure SIP which
we have explained meets the structural
requirements of section 110(a)(2).
Pennsylvania can address any SO»
emission reductions that may be needed
to attain the 2010 SO, NAAQS,
including reductions through source
retirements, in the separate attainment
planning process of part D of title I of
the CAA for areas designated
nonattainment.

In conclusion, EPA disagrees with the
Commenter’s statements that EPA must
disapprove Pennsylvania’s
infrastructure SIP submission because it
does not establish specific enforceable
SO, emission limits, either on coal-fired
EGUs or other large SO- sources, in
order to demonstrate attainment and
maintenance with the NAAQS at this
time.14

Comment 7: The Commenter asserts
that modeling is the appropriate tool for
evaluating adequacy of infrastructure
SIPs and ensuring attainment and
maintenance of the 2010 SO, NAAQS.
The Commenter refers to EPA’s historic
use of air dispersion modeling for
attainment designations as well as ““SIP
revisions.” The Commenter cites to
prior EPA statements that the Agency
has used modeling for designations and
attainment demonstrations, including
statements in the 2010 SO, NAAQS
preamble, EPA’s 2012 Draft White Paper
for Discussion on Implementing the
2010 SO> NAAQS, and a 1994 SO,
Guideline Document, as modeling could
better address the source-specific
impacts of SO, emissions and historic
challenges from monitoring SO»
emissions.15

The Commenter also cited to several
cases upholding EPA’s use of modeling
in NAAQS implementation actions,
including the Montana Sulphur case,
Sierra Club v. Costle, 657 F.2d 298 (D.C.
Cir. 1981), Republic Steel Corp. v.
Costle, 621 F.2d 797 (6th Cir. 1980), and
Catawba County v. EPA, 571 F.3d 20

14 Finally, EPA does not disagree with the
Commenter’s claim that coal fired EGUs are a large
source of SO emissions in Pennsylvania based on
the 2011 NEI. However, EPA does not agree that
this information is relevant to our approval of the
infrastructure SIP which EPA has explained meets
requirements in CAA section 110(a)(2).

15 The Commenter also cites to a 1983 EPA
Memorandum on section 107 designations policy
regarding use of modeling for designations and to
the 2012 Mont. Sulphur & Chem. Co. case which
upheld EPA’s finding that the previously approved
SIP for an area in Montana was substantially
inadequate to attain the NAAQS due to modeled
violations of the NAAQS.
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(D.C. Cir. 2009).16 The Commenter
discusses statements made by EPA staff
regarding the use of modeling and
monitoring in setting emission
limitations or determining ambient
concentrations as a result of a source’s
emissions, discussing performance of
AERMOD as a model, if AERMOD is
capable of predicting whether the
NAAQS is attained, and whether
individual sources contribute to SO,
NAAQS violations. The Commenter
cites to EPA’s history of employing air
dispersion modeling for increment
compliance verifications in the
permitting process for the Prevention of
Significant Deterioration (PSD) program
required in part C of Title I of the CAA.
The Commenter claims several coal-
fired EGUs including Brunner Island,
Montour, Cheswick, New Castle, and
Shawville are examples of sources
located in elevated terrain where the
AERMOD model functions
appropriately in evaluating ambient
impacts.

The Commenter asserts EPA’s use of
air dispersion modeling was upheld in
GenOn REMA, LLC v. EPA, 722 F.3d 513
(3rd Cir. 2013) where an EGU
challenged EPA’s use of CAA section
126 to impose SO, emission limits on a
source due to cross-state impacts. The
Commenter claims the Third Circuit in
GenOn REMA upheld EPA’s actions
after examining the record which
included EPA’s air dispersion modeling
of the one source as well as other data.

The Commenter cites to Vehicle Mfrs.
Ass’n v. State Farm Mut. Auto Ins. Co.,
463 U.S. 29,43 (1983) and NRDC v. EPA,
571 F.3d 1245, 1254 (D.C. Cir. 2009) for
the general proposition that it would be
arbitrary and capricious for an agency to
ignore an aspect of an issue placed
before it and that an agency must
consider information presented during
notice-and-comment rulemaking.1”

Finally, the Commenter claims that
Pennsylvania’s proposed SO»
infrastructure SIP lacks emission
limitations informed by air dispersion
modeling and therefore fails to ensure
Pennsylvania will attain and maintain
the 2010 SO, NAAQS. The Commenter
claims EPA must disapprove the SO,
infrastructure SIP as it does not
“prevent exceedances” or ensure
attainment and maintenance of the SO,
NAAQS.

Response 7: EPA agrees with the
Commenter that air dispersion
modeling, such as AERMOD, can be an

16 Montana Sulphur & Chemical Co. v. EPA, 666
F.3d 1174 (9th Cir. 2012).

17 The Commenter also claims it raised similar
arguments to Pennsylvania during the Pennsylvania
proposal process for the infrastructure SIPs.

important tool in the CAA section 107
designations process for SO, and in
developing SIPs for nonattainment areas
as required by sections 172 and 191—
192, including supporting required
attainment demonstrations. EPA agrees
that prior EPA statements, EPA
guidance, and case law support the use
of air dispersion modeling in the SO,
designations process and attainment
demonstration process, as well as in
analyses of the interstate impact of
transported emissions and whether
existing approved SIPs remain adequate
to show attainment and maintenance of
the SO, NAAQS. However, as provided
in the previous responses, EPA
disagrees with the Commenter that EPA
must disapprove the Pennsylvania SO,
infrastructure SIP for its alleged failure
to include source-specific SO, emission
limits that show no exceedances of the
NAAQS when modeled or ensure
attainment and maintenance of the
NAAQS.

In acting to approve or disapprove an
infrastructure SIP, EPA is not required
to make findings regarding current air
quality status of areas within the state,
regarding such area’s projected future
air quality status, or regarding whether
existing emissions limits in such area
are sufficient to meet a NAAQS in the
area. All of the actions the Commenter
cites, instead, do make findings
regarding at least one of those issues.
The attainment planning process
detailed in part D of the CAA, including
sections 172 and 191-192 attainment
SIPs, is the appropriate place for the
state to evaluate measures needed to
bring in-state nonattainment areas into
attainment with a NAAQS and to
impose additional emission limitations
such as SO, emission limits on specific
sources.

EPA had initially recommended that
states submit substantive attainment
demonstration SIPs based on air quality
modeling in the final 2010 SO, NAAQS
preamble (75 FR 35520) and in
subsequent draft guidance issued in
September 2011 for the section 110(a)
SIPs due in June 2013 in order to show
how areas then-expected to be
designated as unclassifiable would
attain and maintain the NAAQS. These
initial statements in the preamble and
2011 draft guidance, presented only in
the context of the new 1-hour SO,
NAAQS and not suggested as a matter
of general infrastructure SIP policy,
were based on EPA’s expectation at the
time, that by June 2012, most areas
would initially be designated as
unclassifiable due to limitations in the
scope of the ambient monitoring
network and the short time available
before which states could conduct

modeling to support designations
recommendations in 2011. However,
after conducting extensive stakeholder
outreach and receiving comments from
the states regarding these initial
statements and the timeline for
implementing the NAAQS, EPA
subsequently stated in the April 12,
2012 letters and in the 2012 Draft White
Paper that EPA was clarifying its 2010
SO, NAAQS implementation position
and was no longer recommending such
attainment demonstrations supported by
air dispersion modeling for
unclassifiable areas (which had not yet
been designated) for the June 2013
infrastructure SIPs. Instead, EPA
explained that it expected states to
submit infrastructure SIPs that followed
the general policy EPA had applied
under other NAAQS. EPA then
reaffirmed this position in the February
6, 2013 memorandum, ‘“‘Next Steps for
Area Designations and Implementation
of the Sulfur Dioxide National Ambient
Air Quality Standard.” 18 As previously
mentioned, EPA had stated in the
preamble to the NAAQS and in the prior
2011 draft guidance that EPA intended
to develop and seek public comment on
guidance for modeling and development
of SIPs for sections 110, 172 and 191—
192 of the CAA. After receiving such
further comment, EPA has now issued
guidance for the nonattainment area
SIPs due pursuant to sections 172 and
191-192. See April 23, 2014 Guidance
for 1-Hour SO, Nonattainment Area SIP
Submissions. In addition, modeling may
be an appropriate consideration for
states and EPA in further designations
for the SO, NAAQS in accordance with
the Sierra Club and NRDC Consent
Decree and proposed data requirements
rule mentioned previously.'® While the
EPA guidance for attainment SIPs and
for designations for CAA section 107
and proposed process for characterizing
SO, emissions from larger sources
discuss the use of air dispersion
modeling, EPA’s 2013 Infrastructure SIP
Guidance did not suggest that states use

18 The February 6, 2013 “Next Steps for Area
Designations and Implementation of the Sulfur
Dioxide National Ambient Air Quality Standard,”
one of the April 12, 2012 state letters, and the May
2012 Draft White Paper are available at http://
www.epa.gov/airquality/sulfurdioxide/
implement.html.

19 The Consent Decree in Sierra Club and NRDC
v. EPA, Case 3:13—cv—-03953-SI (N.D. Cal.) is
available at http://www.epa.gov/airquality/
sulfurdioxide/designations/pdfs/
201503FinalCourtOrder.pdf. See 79 FR 27446
(EPA’s proposed data requirements rule). See also
Updated Guidance for Area Designations for the
2010 Primary Sulfur Dioxide National Ambient Air
Quality Standard, Stephen D. Page, Director, EPA’s
Office of Air Quality Planning Standards, March 20,
2015, available at http://www.epa.gov/airquality/
sulfurdioxide/pdfs/20150320SO2designations.pdf.>
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air dispersion modeling for purposes of
the section 110(a)(2) infrastructure SIP.
Therefore, as discussed previously, EPA
believes the Pennsylvania SO,
infrastructure SIP submittal contains the
structural requirements to address
elements in section 110(a)(2) as
discussed in detail in the TSD
accompanying the proposed approval.
EPA believes infrastructure SIPs are
general planning SIPs to ensure that a
state has adequate resources and
authority to implement a NAAQS.
Infrastructure SIP submissions are not
intended to act or fulfill the obligations
of a detailed attainment and/or
maintenance plan for each individual
area of the state that is not attaining the
NAAQS. While infrastructure SIPs must
address modeling authorities in general
for section 110(a)(2)(K), EPA believes
110(a)(2)(K) requires infrastructure SIPs
to provide the state’s authority for air
quality modeling and for submission of
modeling data to EPA, not specific air
dispersion modeling for large stationary
sources of pollutants. In the TSD for this
rulemaking action, EPA provided a
detailed explanation of Pennsylvania’s
ability and authority to conduct air
quality modeling when required and its
authority to submit modeling data to the
EPA.

EPA finds the Commenter’s
discussion of case law, guidance, and
EPA staff statements regarding
advantages of AERMOD as an air
dispersion model for purposes of
demonstrating attainment of the
NAAQS to be irrelevant to the analysis
of Pennsylvania’s infrastructure SIP,
which as we have explained is separate
from the SIP required to demonstrate
attainment of the NAAQS pursuant to
sections 172 or 192. In addition, the
Commenter’s comments relating to
EPA’s use of AERMOD or modeling in
general in designations pursuant to
section 107, including its citation to
Catawba County, are likewise irrelevant
as EPA’s present approval of
Pennsylvania’s infrastructure SIP is
unrelated to the section 107
designations process. Nor is EPA’s
action on this infrastructure SIP related
to any new source review (NSR) or PSD
permit program issue. As outlined in the
August 23, 2010 clarification memo,
“Applicability of Appendix W Modeling
Guidance for the 1-hour SO, National
Ambient Air Quality Standard” (U.S.
EPA, 2010a), AERMOD is the preferred
model for single source modeling to
address the 1-hour SO, NAAQS as part
of the NSR/PSD permit programs.
Therefore, as attainment SIPs,
designations, and NSR/PSD actions are
outside the scope of a required

infrastructure SIP for the 2010 SO,
NAAQS for section 110(a), EPA
provides no further response to the
Commenter’s discussion of air
dispersion modeling for these
applications. If the Commenter
resubmits its air dispersion modeling for
the Pennsylvania EGUs, or updated
modeling information in the appropriate
context, EPA will address the
resubmitted modeling or updated
modeling at that time.

The Commenter correctly noted that
the Third Circuit upheld EPA’s section
126 finding imposing SO, emissions
limitations on an EGU pursuant to CAA
section 126. GenOn REMA, LLC v. EPA,
722 F.3d 513. Pursuant to section 126,
any state or political subdivision may
petition EPA for a finding that any
major source or group of stationary
sources emits, or would emit, any air
pollutant in violation of the prohibition
of section 110(a)(2)(D)(i) which relates
to significant contributions to
nonattainment or interference with
maintenance of a NAAQS in another
state. The Third Circuit upheld EPA’s
authority under section 126 and found
EPA’s actions neither arbitrary nor
capricious after reviewing EPA’s
supporting docket which included air
dispersion modeling as well as ambient
air monitoring data showing
exceedances of the NAAQS. The
Commenter appears to have cited to this
matter to demonstrate EPA’s use of
modeling for certain aspects of the CAA.
We do not disagree that such modeling
is appropriate for other actions, such as
those under section 126. But, for the
reasons explained above, such modeling
is not required for determining whether
Pennsylvania’s infrastructure SIP has
the required structural requirements
pursuant to section 110(a)(2). As noted
above, EPA is not acting on an interstate
transport SIP in this action because
Pennsylvania has not made such a
submission. The decision in GenOn
Rema does not otherwise speak to the
role of air dispersion modeling as to any
other planning requirements in the
CAA.

In its comments, the Commenter
relies on Motor Vehicle Mfrs. Ass’n and
NRDC v. EPA to support its comments
that EPA must consider the
Commenter’s modeling data on several
Pennsylvania EGUs including Brunner
Island, Montour, Cheswick, New Castle,
and Shawville based on administrative
law principles regarding consideration
of comments provided during a
rulemaking process. For the reasons
previously explained, the purpose for
which the Commenter submitted the
modeling—namely, to assert that
current air quality in the areas in which

those sources are located does not meet
the NAAQS—is not relevant to EPA’s
action on this infrastructure SIP, and
consequently EPA is not required to
consider the modeling in evaluating the
approvability of the infrastructure SIP.20
EPA does not believe infrastructure SIPs
must contain emission limitations
informed by air dispersion modeling in
order to meet the requirements of
section 110(a)(2)(A). Thus, EPA has
evaluated the persuasiveness of the
Commenter’s submitted modeling in
finding that it is not relevant to the
approvability of Pennsylvania’s
proposed infrastructure SIP for the 2010
SO, NAAQS, but EPA has made no
judgment regarding whether the
Commenter’s submitted modeling is
sufficient to show violations of the
NAAQS.

While EPA does not believe that
infrastructure SIP submissions are
required to contain emission limits
assuring in-state attainment of the
NAAQS, as suggested by the
Commenter, EPA does recognize that in
the past, states have, in their discretion,
used infrastructure SIP submittals as a
‘vehicle’ for incorporating regulatory
revisions or source-specific emission
limits into the state’s plan. See 78 FR
73442 (December 6, 2013) (approving
regulations Maryland submitted for
incorporation into the SIP along with
the 2008 ozone infrastructure SIP to
address ethics requirements for State
Boards in sections 128 and
110(a)(2)(E)(ii)). While these SIP
revisions are intended to help the state
meet the requirements of section
110(a)(2), these “ride-along” SIP
revisions are not intended to signify that
all infrastructure SIP submittals must, in
order to be approved by EPA, have
similar regulatory revisions or source-
specific emission limits. Rather, the
regulatory provisions and source-
specific emission limits the state relies
on when showing compliance with
section 110(a)(2) have, in many cases,
likely already been incorporated into
the state’s SIP prior to each new
infrastructure SIP submission; in some
cases this was done for entirely separate
CAA requirements, such as attainment

20 EPA notes that PADEP provided similar
responses to the Commenter’s claims regarding
evaluation of modeling data for an infrastructure
SIP as specifically recounted by the Commenter in
its March 9, 2015 comments to EPA on this
rulemaking action. EPA agrees with PADEP’s
responses that emissions limitations for attainment
of the NAAQS are appropriate for consideration in
the part D planning process and not for the
infrastructure SIP process. Thus, EPA provides no
further response on this issue as PADEP responded
to the Commenter in Pennsylvania’s rulemaking
and EPA’s responses are provided in this action.
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plans required under section 172, or for
previous NAAQS.

Comment 8: The Commenter asserts
that EPA may not approve the
Pennsylvania proposed SO»
infrastructure SIP because it fails to
include enforceable emission
limitations with a 1-hour averaging time
that applies at all times. The Commenter
cites to CAA section 302(k) which
requires emission limits to apply on a
continuous basis. The Commenter
claims EPA has stated that 1-hour
averaging times are necessary for the
2010 SO, NAAQS citing to EPA’s April
23, 2014 Guidance for 1-Hour SO
Nonattainment Area SIP Submissions, a
February 3, 2011, EPA Region 7 letter to
the Kansas Department of Health and
Environment regarding the need for 1-
hour SO, emission limits in a PSD
permit, an EPA Environmental Hearing
Board (EHB) decision rejecting use of a
3-hour averaging time for a SO, limit in
a PSD permit, and EPA’s disapproval of
a Missouri SIP which relied on annual
averaging for SO, emission rates.2?

Thus, the Commenter contends EPA
must disapprove Pennsylvania’s
infrastructure SIP which the Commenter
claims fails to require emission limits
with adequate averaging times.

Response 8: EPA disagrees that EPA
must disapprove the proposed
Pennsylvania infrastructure SIP because
the SIP does not contain enforceable
SO, emission limitations with 1-hour
averaging periods that apply at all times,
as this issue is not appropriate for
resolution at this stage. The comment
does not assert that the SO, emission
limits in Pennsylvania’s SIP are not
enforceable or that they do not apply at
all times, instead the comment focuses
on the lack of 1-hour averaging times.
We do not believe, as suggested by the
Commenter, that the emission limits are
not “continuous” within the meaning of
section 302(k). As EPA has noted
previously, the purpose of the section
110(a)(2) SIP is to ensure that the State
has the necessary structural components
to implement programs for attainment
and maintenance of the NAAQS.22
While EPA does agree that the averaging

21 Sjerra Club cited to In re: Mississippi Lime Co.,
PSDAPLPEAL 11-01, 2011 WL 3557194, at *26-27
(EPA Aug. 9, 2011) and 71 FR 12623, 12624 (March
13, 2006) (EPA disapproval of a control strategy SO-
SIP).

22 As EPA has stated, some areas are designated
nonattainment areas pursuant to CAA section 107
for the 2010 SO> NAAQS in the Commonwealth.
Thus, while the Commonwealth, at this time, has
an obligation to submit attainment plans for the
2010 SO> NAAQS for sections 172, 191 and 192,
EPA believes the appropriate time for examining
necessity of the averaging periods within any
submitted SO emission limits on specific sources
is within the attainment planning process.

time is a critical consideration for
purposes of substantive SIP revisions,
such as attainment demonstrations, the
averaging time of existing rules in the
SIP is not relevant for determining that
the State has met the applicable
requirements of section 110(a)(2) with
respect to the infrastructure elements
addressed in the present SIP action.23
Therefore, because EPA finds
Pennsylvania’s SO, infrastructure SIP
approvable without the additional SO,
emission limitations showing in-state
attainment of the NAAQS, EPA finds
the issues of appropriate averaging
periods for such future limitations not
relevant at this time. The Commenter
has cited to prior EPA discussion on
emission limitations required in PSD
permits (from an EAB decision and
EPA’s letter to Kansas’ permitting
authority) pursuant to part C of the
CAA, which is neither relevant nor
applicable to the present SIP action. In
addition, as previously discussed, the
EPA disapproval of the 2006 Missouri
SIP was a disapproval relating to a
control strategy SIP required pursuant to
part D attainment planning and is
likewise not relevant to the analysis of
infrastructure SIP requirements.

Comment 9: The Commenter states
that enforceable emission limits in SIPs
or permits are necessary to avoid
nonattainment designations in areas
where modeling or monitoring shows
SO; levels exceed the 1-hour SO,
NAAQS and cites to a February 6, 2013
EPA document, Next Steps for Area
Designations and Implementation of the
Sulfur Dioxide National Ambient Air
Quality Standard, which the
Commenter contends discusses how
states could avoid future nonattainment
designations. The Commenter asserts
EPA must ensure enforceable emission
limits in the Pennsylvania infrastructure
SIP will not allow “exceedances” of the
SO, NAAQS. The Commenter claims
the modeling it conducted for Brunner
Island, Montour, Cheswick, New Castle,
and Shawville indicates at least 28
additional counties in Pennsylvania
must be designated nonattainment with
the 2010 SO, NAAQS without such

23For a discussion on emission averaging times
for emissions limitations for SO, attainment SIPs,
see the April 23, 2014 Guidance for 1-Hour SO
Nonattainment Area SIP Submissions. EPA
explained that it is possible, in specific cases, for
states to develop control strategies that account for
variability in 1-hour emissions rates through
emission limits with averaging times that are longer
than 1-hour, using averaging times as long as 30-
days, but still provide for attainment of the 2010
SO> NAAQS as long as the limits are of at least
comparable stringency to a 1-hour limit at the
critical emission value. EPA has not yet evaluated
any specific submission of such a limit, and so is
not at this time prepared to take final action to
implement this concept.

enforceable SO, limits. In summary, the
Commenter asserts EPA must
disapprove the Pennsylvania
infrastructure SIP and ensure emission
limits will not allow large sources of
SO to cause exceedances of the 2010
SO, NAAQS.

Response 9: EPA appreciates the
Commenter’s concern with avoiding
nonattainment designations in
Pennsylvania for the 2010 SO, NAAQS.
However, Congress designed the CAA
such that states have the primary
responsibility for achieving and
maintaining the NAAQS within their
geographic area by submitting SIPs
which will specify the details of how
the state will meet the NAAQS.
Pursuant to section 107(d), the states
make initial recommendations of
designations for areas within each state
and EPA then promulgates the
designations after considering the state’s
submission and other information. EPA
promulgated initial designations for the
2010 SO, NAAQS in August 2013 for
areas in which monitoring at that time
showed violations of the NAAQS, but
has not yet issued designations for other
areas and will complete the required
designations pursuant to the schedule
contained in the recently entered
Consent Decree. EPA will designate
additional areas for the 2010 SO»
NAAQS in accordance with the CAA
section 107 and existing EPA policy and
guidance. Pennsylvania may, on its own
accord, decide to impose additional SO,
emission limitations to avoid future
designations to nonattainment. If
additional Pennsylvania areas are
designated nonattainment, Pennsylvania
will then have the initial opportunity to
develop additional emissions
limitations needed to attain the NAAQS,
and EPA would be charged with
reviewing whether the SIP is adequate
to demonstrate attainment. See
Commonwealth of Virginia, et al., v.
EPA, 108 F.3d 1397, 1410 (D.C. Cir.
1997) (citing Natural Resources Defense
Council, Inc. v. Browner, 57 F.3d 1122,
1123 (DCCir.1995)) (discussing that
states have primary responsibility for
determining an emission reductions
program for its areas subject to EPA
approval dependent upon whether the
SIP as a whole meets applicable
requirements of the CAA). However,
such considerations are not required of
Pennsylvania at the infrastructure SIP
stage of NAAQS implementation, as the
Commenter’s statements concern the
separate designations process under
section 107.2¢4 EPA disagrees that the

24EPA also notes that in EPA’s final rule
regarding the 2010 SO, NAAQS, EPA noted that it
anticipates several forthcoming national and
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infrastructure SIP must be disapproved

for not including enforceable emissions
limitations to prevent future 1-hour SO,
nonattainment designations.

D. Sierra Club Comments on
Pennsylvania 2008 Ozone Infrastructure
SIP

Comment 10: The Commenter claims
EPA must disapprove the proposed
infrastructure SIP for the 2008 ozone
NAAQS for its failure to include
enforceable measures on sources of
volatile organic compounds (VOCs) and
nitrogen oxides (NOx) to ensure
attainment and maintenance of the
NAAQS in areas not designated
nonattainment and to ensure
compliance with section 110(a)(2)(A) for
the 2008 ozone NAAQS. The
Commenter specifically mentions EGUs
as well as the oil and gas production
industry as sources needing additional
controls as they are major sources of
ozone precursors. The Commenter
claims stringent emission limits must
apply at all times to ensure all areas in
Pennsylvania attain and maintain the
ozone NAAQS. The Commenter claims
the provisions listed by Pennsylvania
for section 110(a)(2)(A) in its 2008
ozone NAAQS infrastructure SIP are
insufficient for attaining and
maintaining the 2008 ozone NAAQS as
evidenced by the Commenter’s review
of air quality monitoring data in areas
which are not presently designated
nonattainment for the 2008 ozone
NAAQS. Specifically, the Commenter
cites air monitoring in a number of
Pennsylvania counties including
Mercer, Indiana, Lebanon, Dauphin,
Erie and York counties indicating
“exceedances” of the NAAQS and what
the Commenter asserts are design values
above the NAAQS in 2010-2012, 2011—
2013, and 2012-2014. The Commenter
alleges that these “exceedances”
demonstrate that the Pennsylvania 2008
ozone infrastructure SIP with existing
regulations, statutes, source-specific
limits and programs fails to demonstrate

regional rules, such as the Industrial Boilers
standard under CAA section 112, are likely to
require significant reductions in SO, emissions over
the next several years. See 75 FR 35520. EPA
continues to believe similar national and regional
rules will lead to SO, reductions that will help
achieve compliance with the 2010 SO, NAAQS. If
it appears that states with areas designated
nonattainment in 2013 will nevertheless fail to
attain the NAAQS as expeditiously as practicable
(but no later than October 2018) during EPA’s
review of attainment SIPs required by section 172,
the CAA provides authorities and tools for EPA to
solve such failure, including, as appropriate,
disapproving submitted SIPs and promulgating
federal implementation plans. Likewise, for any
areas designated nonattainment after 2013, EPA has
the same authorities and tools available to address
any areas which do not timely attain the NAAQS.

the infrastructure SIP will ensure
attainment and maintenance of the 2008
ozone NAAQS. Thus, the Commenter
asserts EPA must disapprove the 2008
ozone infrastructure SIP.

In addition, the Commenter asserts
that the infrastructure SIP required by
section 110(a) must provide assurances
that the NAAQS will be attained and
maintained for areas not designated
nonattainment and asserts that the
Pennsylvania infrastructure SIP must
contain state-wide regulations and
emission limits that “ensure that the
proper mass limitations and short term
averaging periods are imposed on
certain specific large sources of NOx
such as power plants. These emission
limits must apply at all times. . . to
ensure that all areas of Pennsylvania
attain and maintain the 2008 eight-hour
Ozone NAAQS.” The Commenter
suggests limits should be set on a
pounds per hour (lbs/hr) basis for EGUs
to address variation in mass emissions
and ensure protection of the ambient air
quality. The Commenter cites to NOx
limits from PSD permits issued to EGUs
with low NOx emission rates, claiming
such rates and related control
efficiencies are achievable for EGUs.
The Commenter suggests short-term
averaging limits would ensure EGUs
cannot emit NOx at higher rates on days
when ozone levels are worst while
meeting a longer-term average. The
Commenter also contends that adding
control devices and emission limits on
EGUs are a “cost effective option to
reduce NOx pollution and attain and
maintain the 2008 ozone NAAQS.”

Finally, the Commenter contends the
proposed ozone infrastructure SIP
cannot ensure Pennsylvania will attain
and maintain the 2008 ozone NAAQS
and contends EPA must disapprove the
SIP for lack of emission limits to attain
and maintain the ozone NAAQS
statewide.

Response 10: EPA disagrees with the
commenter that the infrastructure SIPs
must include detailed attainment and
maintenance plans for all areas of the
state and must be disapproved if ozone
air quality data that became available
late in the process or after the SIP was
due and submitted changes the status of
areas within the state.25 EPA has
addressed in detail in prior responses
above the Commenter’s general
arguments that the statutory language,
legislative history, case law, EPA

25 EPA notes however that the data presented by

the Commenter in table 5 of its March 9, 2015
comments indicates a general improving trend in
ozone air quality for the specific counties the
Commenter included. The data could equally be
used to indicate improving ozone air quality based
on existing measures in the Pennsylvania SIP.

regulations, and prior rulemaking
actions by EPA mandate the
interpretation it advocates—i.e., that
infrastructure SIPs must ensure
attainment and maintenance of the
NAAQS. EPA believes that section
110(a)(2)(A) is reasonably interpreted to
require states to submit SIPs that reflect
the first step in their planning for
attaining and maintaining a new or
revised NAAQS and that they contain
enforceable control measures and a
demonstration that the state has the
available tools and authority to develop
and implement plans to attain and
maintain the NAAQS, including the
2008 ozone NAAQS.

Moreover, the CAA recognizes and
has provisions to address changes in air
quality over time, such as an area
slipping from attainment to
nonattainment or changing from
nonattainment to attainment. These
include provisions providing for
redesignation in section 107(d) and
provisions in section 110(k)(5) allowing
EPA to call on the state to revise its SIP,
as appropriate.

The Commenter suggests that EPA
must disapprove the Pennsylvania
ozone infrastructure SIP because the fact
that a few areas in Pennsylvania
recently had air quality data slightly
above the standard therefore proves that
the infrastructure SIP is inadequate to
demonstrate maintenance of the ozone
NAAQS for those areas. EPA disagrees
with the Commenter because EPA does
not believe that section 110(a)(2)(A)
requires detailed planning SIPs
demonstrating either attainment or
maintenance for specific geographic
areas of the state. The infrastructure SIP
is triggered by promulgation of the
NAAQS, not designation. Moreover,
infrastructure SIPs are due three years
following promulgation of the NAAQS
and designations are not due until two
years (or in some cases three years)
following promulgation of the NAAQS.
Thus, during a significant portion of the
period that a state has available for
developing the infrastructure SIP, it
does not know what the designation
will be for individual areas of the
state.26 In light of the structure of the
CAA, EPA’s long-standing position
regarding infrastructure SIPs is that they
are general planning SIPs to ensure that
the state has adequate resources and

26 While it is true that there may be some
monitors within a state with values so high as to
make a nonattainment designation of the county
with that monitor almost a certainty, the geographic
boundaries of the nonattainment area associated
with that monitor would not be known until EPA
issues final designations. Moreover, the five areas
of concern to the Commenter do not fit that
description in any event.
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authority to implement a NAAQS in
general throughout the state and not
detailed attainment and maintenance
plans for each individual area of the
state.

EPA’s interpretation that
infrastructure SIPs are more general
planning SIPs is consistent with the
statute as understood in light of its
history and structure as explained
previously in response to prior
comments. While at one time section
110 did provide the only detailed SIP
planning provisions for states and
specified that such plans must provide
for attainment of the NAAQS, part D of
title I of the CAA (not CAA section 110)
governs the substantive planning
process, including planning for
attainment and maintenance of the
NAAQS.

For the reasons explained by EPA in
this action, EPA disagrees with the
Commenter that EPA must disapprove
an infrastructure SIP revision if there
are monitored violations of the standard
in the state and the section 110(a)(2)(A)
revision does not have detailed plans for
demonstrating how the state will bring
that area into attainment or ensure
maintenance of the NAAQS. Rather,
EPA believes that the proper inquiry at
this juncture is whether the state has
met the basic structural SIP
requirements appropriate at the point in
time EPA is acting upon the submittal.
EPA’s NPR and TSD for this rulemaking
address why the Pennsylvania SIP
meets the basic structural SIP
requirements as to the elements
addressed in section 110(a)(2) in the
NPR for the 2008 ozone NAAQS.

As addressed in EPA’s proposed
approval for this rule, Pennsylvania
submitted a list of existing emission
reduction measures in the SIP that
control emissions of NOx and VOCs.
Pennsylvania’s SIP revision reflects
numerous provisions that have the
ability to reduce ground level ozone and
its precursors. The Pennsylvania SIP
relies on measures and programs used to
implement previous ozone NAAQS.
Because there is no substantive
difference between the previous ozone
NAAQS and the more recent ozone
NAAQS, other than the level of the
standard, the provisions relied on by
Pennsylvania will provide benefits for
the new NAAQS; in other words, the
measures reduce overall ground-level
ozone and its precursors and are not
limited to reducing ozone levels to meet
one specific NAAQS. Although
additional control measures for ozone
precursors such as those mentioned by
the Commenter may be considered by
PADEP and could be submitted with an
infrastructure SIP, these additional

measures are not a requirement in order
for Pennsylvania to meet CAA section
110(a)(2)(A). In approving
Pennsylvania’s infrastructure SIP
revision, EPA is affirming that
Pennsylvania has sufficient authority to
take the types of actions required by the
CAA in order to bring such areas back
into attainment.

Finally, EPA appreciates the
Commenter’s information regarding
EGU NOx control measures and
reduction efficiencies as well as
emissions limitations applicable to new
or modified EGUs which were set
during the PSD or NSR permit process.
Additional NOx regulations on
emissions from EGUs would likely
reduce ozone levels further in one or
more areas in Pennsylvania. Congress
established the CAA such that each state
has primary responsibility for assuring
air quality within the state and each
state is first given the opportunity to
determine an emission reduction
program for its areas subject to EPA
approval, with such approval dependent
upon whether the SIP as a whole meets
the applicable requirements of the CAA.
See Virginia v. EPA, 108 F.3d at 1410.
The Commonwealth could choose to
consider additional control measures for
NOx at EGUs to ensure attainment and
maintenance of the ozone NAAQS as
Pennsylvania moves forward to meet the
more prescriptive planning
requirements of the CAA in the future.
However, as we have explained, the
Commonwealth is not required to
regulate such sources for purposes of
meeting the infrastructure SIP
requirements of CAA section 110(a)(2).

In addition, emission limits with the
shorter-term averaging rates suggested
by the Commenter could be considered
within the part D planning process to
ensure attainment and maintenance of
the 2008 ozone NAAQS. As EPA finds
Pennsylvania’s NOx and VOC
provisions presently in the SIP
sufficient for infrastructure SIP
purposes and specifically for CAA
section 110(a)(2)(A), further
consideration of averaging times is not
appropriate or relevant at this time.
Thus, EPA disagrees with the
Commenter that Pennsylvania’s ozone
infrastructure SIP must be disapproved
for failure to contain sufficient measures
to ensure attainment and maintenance
of the NAAQS.

Comment 11: The Commenter states
enforceable emission limits are
necessary to avoid future nonattainment
designations in areas where
Pennsylvania’s monitoring network has
shown “exceedances” with the 2008
ozone NAAQS in recent years. The
Commenter stated EPA must address

inadequacies in enforceable emission
limitations relied upon by Pennsylvania
for its ozone infrastructure SIP to
comply with CAA section 110(a)(2)(A)
and stated EPA must disapprove the
ozone infrastructure SIP to ensure large
sources of NOx and VOCs cannot
contribute to exceedances of the ozone
NAAQS and prohibit attainment and
maintenance of the ozone NAAQS in all
of Pennsylvania.

Response 11: For the reasons
previously discussed, EPA disagrees
with the Commenter that we must
disapprove the Pennsylvania ozone
infrastructure SIP because it does not
demonstrate how areas that may be
newly violating the ozone NAAQS since
the time of designation can be brought
back into attainment. Enforceable
emission limitations to avoid future
nonattainment designations are not
required for EPA to approve an
infrastructure SIP under CAA section
110, and any emission limitations
needed to assure attainment and
maintenance with the ozone NAAQS
will be determined by Pennsylvania and
reviewed by EPA as part of the part D
attainment SIP planning process. Thus,
EPA disagrees with the Commenter that
EPA must disapprove the ozone
infrastructure SIP to ensure large
sources of NOx and VOC do not
contribute to exceedances of the
NAAQS or prohibit implementation,
attainment or maintenance of the ozone
NAAQS. As explained in the NPR and
TSD, Pennsylvania has sufficient
emission limitations and measures to
address NOx and VOC emissions for
CAA section 110(a)(2)(A).

II1. Final Action

EPA is approving the following
elements of Pennsylvania’s June 15,
2014 SIP revisions for the 2008 ozone
NAAQS and the 2010 SO, NAAQS:
Section 110(a)(2)(A), (B), (C), (D)(i)(1)
(PSD requirements), (D)(ii), (E), (F), (G),
(H), (), (K), (L), and (M). Pennsylvania’s
SIP revisions provide the basic program
elements specified in Section 110(a)(2)
necessary to implement, maintain, and
enforce the 2008 ozone NAAQS and the
2010 SO, NAAQS. This final
rulemaking action does not include
action on section 110(a)(2)(I) which
pertains to the nonattainment planning
requirements of part D, Title I of the
CAA, because this element is not
required to be submitted by the 3-year
submission deadline of section 110(a)(1)
of the CAA, and will be addressed in a
separate process. This final rulemaking
action also does not include action on
section 110(a)(2)(D)(i)(I) for interstate
transport for the 2008 ozone or the 2010
SO-> NAAQS as Pennsylvania’s July 15,
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2014 SIP submissions did not address
this element for either NAAQS nor does
this rulemaking include any action on
section 110(a)(2)(D)(1)(II) for visibility
protection for either NAAQS. While
Pennsylvania’s July 15, 2014 SIP
submissions for the 2008 ozone and
2010 SO, NAAQS included provisions
addressing visibility protection, EPA
will take later, separate action on this
element for both of these NAAQS.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Court of Appeals for the appropriate
circuit by October 5, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action.

This action pertaining to
Pennsylvania’s section 110(a)(2)
infrastructure elements for the 2008
ozone NAAQS and 2010 SO, NAAQS
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: July 24, 2015.
William C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2.In §52.2020, the table in paragraph
(e)(1) is amended by adding two entries
for “Section 110(a)(2) Infrastructure
Requirements for the 2008 ozone
NAAQS” and “Section 110(a)(2)
Infrastructure Requirements for the 2010
SO, NAAQS?” at the end of the table to
read as follows:

Order 13132 (64 FR 43255, August 10, C. Petitions for Judicial Review §52.2020 Identification of plan.

1999); Under section 307(b)(1) of the CAA, * * * * *
¢ is not an economically significant petitions for judicial review of this (e) * * *

regulatory action based on health or action must be filed in the United States (1) * * =

Name of non-regulatory Applicable geographic State i :
SIP revision area sug;r;gtal EPA Approval date Additional explanation

Section 110(a)(2) Infra- Statewide .......cccceeeeeeenn. 7/15/14 8/5/15 [Insert Federal  This rulemaking action addresses the following
structure Require- Register citation). CAA elements: 110(a)(2)(A), (B), (C), (D)(i)(II)
ments for the 2008 (prevention of significant deterioration), (D)(ii),
ozone NAAQS. (E), (F), (G), (H), (J), (K), (L), and (M).

Section 110(a)(2) Infra- Statewide ........ccceceeeieen. 7/15/14 8/5/15 [Insert Federal  This rulemaking action addresses the following

structure Require-
ments for the 2010
SO, NAAQS.

Register citation).

CAA elements: 110(a)(2)(A), (B), (C), (D)(i)(Il)
(prevention of significant deterioration), (D)(ii),
(E), (F), (G), (H), (), (K), (L), and (M).
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[FR Doc. 2015-19090 Filed 8—4—15; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 27
RIN 2105-AD91
[Docket No. DOT-OST-2011-0182]

Nondiscrimination on the Basis of
Disability in Programs or Activities
Receiving Federal Financial
Assistance (U.S. Airports)

AGENCY: Office of the Secretary,
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: The Department is issuing a
final rule to amend its rules
implementing section 504 of the
Rehabilitation Act of 1973, which
requires accessibility in airport terminal
facilities that receive Federal financial
assistance. The final rule includes new
provisions related to service animal
relief areas and captioning of televisions
and audio-visual displays that are
similar to existing requirements
applicable to U.S. and foreign air
carriers under the Department’s Air
Carrier Access (ACAA) regulations. The
final rule also reorganizes a provision
concerning mechanical lifts for
enplaning and deplaning passengers
with mobility impairments, and amends
this provision to require airports to
work not only with U.S. carriers but also
foreign air carriers to ensure that lifts
are available where level entry loading
bridges are not available. This final rule
applies to airport facilities located in the
United States with 10,000 or more
annual enplanements that receive
Federal financial assistance.

DATES: This rule is effective October 5,
2015.

FOR FURTHER INFORMATION CONTACT:
Maegan L. Johnson, Senior Trial
Attorney, Office of the Assistant General
Counsel for Aviation Enforcement and
Proceedings, Department of
Transportation, 1200 New Jersey
Avenue SE., Room W96—-409,
Washington, DC 20590, (202) 366—9342.
You may also contact Blane A. Workie,
Assistant General Counsel for Aviation
Enforcement and Proceedings,
Department of Transportation, 1200
New Jersey Avenue SE., Room W96—
464, Washington, DC 20590, (202) 366—
9342. Arrangements to receive this
notice in an alternative format may be
made by contacting the above named
individuals.

SUPPLEMENTARY INFORMATION:
Background

On November 1, 1996, the U.S.
Department of Transportation amended
its regulation implementing section 504
of the Rehabilitation Act of 1973 to
create a new section, 49 CFR 27.72,
concerning regulatory requirements for
U.S. airports to ensure the availability of
lifts to provide level-entry boarding for
passengers with disabilities flying on
small aircraft.? See 61 FR 56409. This
requirement paralleled the lift
provisions applicable to U.S. carriers in
the ACAA rule, 14 CFR part 382. On
May 13, 2008, the Department of
Transportation published a final rule
that amended part 382 by making it
applicable to foreign air carriers. See 73
FR 27614. This amendment also
included provisions that require U.S.
and foreign air carriers, in cooperation
with airport operators, to provide
service animal relief areas for service
animals that accompany passengers
departing, connecting, or arriving at
U.S. airports. See 14 CFR 382.51(a)(5).
Part 382 also now requires U.S. and
foreign air carriers to enable captioning
on all televisions and other audio-visual
displays that are capable of displaying
captioning and that are located in any
portion of the airport terminal to which
any passengers have access. See 14 CFR
382.51(a)(6). As a result of the 2008
amendments to Part 382, the
requirements in Part 27 no longer
mirrored the requirements applicable to
airlines set forth in part 382 as had been
intended.

On September 21, 2011, the
Department issued a notice of proposed
rulemaking (NPRM) in Docket OST
2011-0182 titled, “Nondiscrimination
on the Basis of Disability in Programs or
Activities Receiving Federal Financial
Assistance (U.S. Airports).” See 76 FR
60426 et seq. (September 29, 2011). The
Department proposed to amend part 27
by inserting provisions that would
require airport operators to work with
carriers to establish relief areas for
service animals that accompany
passengers with disabilities departing,
connecting, or arriving at U.S. airports;
to enable high-contrast captioning2 on

1Recognizing the need for level-entry boarding
for passengers with mobility impairments on larger
aircraft, the Department extended the applicability
of its 1996 rule to aircraft with a seating capacity
of 31 or more passengers in 2001. See 66 FR 22107.

2High-contrast captioning is defined in 14 CFR
382.3 as “captioning that is at least as easy to read
as white letters on a consistent black background.”
As explained in the preamble to Part 382, defining
“high-contrast captioning” in such a way not only
ensures that captioning will be effective but also
allows carriers to use existing or future technologies

certain televisions and audio-visual
displays in U.S. airports; and to
negotiate in good faith with foreign air
carriers to provide, operate, and
maintain lifts for boarding and
deplaning where level-entry loading
bridges are not available. The
Department also proposed updates in
the NPRM to outdated references that
existed in 49 CFR part 27 by deleting
obsolete references to the Uniform
Federal Accessibility Standards in 49
CFR 27.3(b), and changing the language
“appendix A to part 37 of this title” to
“appendices B and D of 36 CFR part
1191, as modified by appendix A to part
37 of this title.”

The Department asked a series of
questions regarding the proposed
amendments to part 27. We received
481 comments in response to the NPRM,
the majority of which were received
from individual commenters. The
Department also received a number of
comments from disability organizations,
airports, and airport associations. We
have carefully reviewed and considered
these comments. The significant,
relevant issues raised by the public
comments to the NPRM are set forth
below, as is the Department’s response.

Service Animal Relief Areas

In the NPRM, the Department sought
comment on whether it should adopt
requirements regarding the design of
service animal relief areas and what, if
any, provisions the rule should include
concerning the dimensions, materials
used, and maintenance for service
animal relief areas. The Department
explained that commenters should
consider the size and surface material of
the area, maintenance, and distance to
service animal relief areas, which could
vary based on the size and configuration
of the airport. The Department also
sought comment on the compliance date
for these requirements.

Comments

Commenters that indicated that they
are service animal users, and other
individual commenters, favor the
construction of service animal relief
areas on non-cement surfaces. These
commenters also expressed a desire to
see overhangs covering service animal
relief areas to protect service animal
users from the elements. Airport and
airport organization commenters,
however, do not support specific
mandates regarding the design, number,
or location of service animal relief areas,
and encourage the Department to adopt
the general language that appears in part

to achieve captioning that are as effective as white
on black or more so.
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382. Airports and airport organizations
explain that using broader guidelines
with respect to the design, materials and
maintenance of service animal relief
areas would allow airports to try new
materials in the future as technology
improves, and would allow airports to
design service animal relief areas based
on that airport’s unique geographical
location.

The Department also sought comment
on what would be an appropriate
number of service animal relief areas in
an airport and how that number should
be determined. For example, should the
number be determined by the size or
configuration of the airport (e.g., the
number, location, and design of
terminals and concourses) and/or the
amount of time it would take for an
individual with a disability to reach a
service animal relief area from any gate
within the airport?

The majority of individual
commenters and disability organizations
favored a rule that would require at least
one relief area in each airport terminal.
These commenters also suggest,
however, that if the rule were to only
require one relief area per terminal, the
airport should provide either escort
service or transportation to service
animal relief areas to expedite trips to
service animal relief areas. A number of
individual commenters opposed using
the amount of time it would take an
individual with a disability to reach a
relief area from a particular gate as a
barometer for determining the number
of required service animal relief areas an
airport should have, reasoning that
walking time varies depending upon the
individual. Some individual
commenters, however, did suggest
imposing a blanket standard of one
service animal relief area per every 15
gates or at every quarter of a mile.

Finally, with respect to the placement
of service animal relief areas, the
Department sought comment on
whether service animal relief areas
should be located inside or outside the
sterile 3 area of an airport. The
Department presented this question to
the public after the Transportation
Security Administration (TSA) in May
2011 revised its guidelines,
“Recommended Security Guidelines for
Airport Planning, Design and
Construction,” making clear that
airports may provide Service Animal
Relief Areas in sterile areas of the
airport. There is overwhelming support
by individual commenters and
disability organizations that at least one

3The sterile area is the area between the TSA
passenger screening checkpoint and the aircraft
boarding gates. See 49 CFR 1540.5.

relief area should be located in the
sterile area of each airport terminal.
Airports and airport associations,
however, advocate that the rule not
specifically mandate that service animal
relief areas be located in the sterile area
of an airport. These groups argue that
the determination as to whether to place
service animal relief areas in the sterile
area of an airport should be made on an
airport-by-airport basis.

The Department also sought comment
on whether the rule should include a
provision requiring airports to specify
the location of service animal relief
areas on airport Web sites, maps and/or
diagrams of the airport, including
whether the relief area is located inside
or outside a sterile area. Individual
commenters support requiring airports
to specify relief area locations on Web
sites, maps and signage, but also suggest
that airports make braille maps available
to individuals with visual impairments
to locate service animal relief areas.
Some individual commenters also
suggest that the Department establish a
“universal symbol” for service animal
relief areas, which could be used by
airports throughout the country to
identify service animal relief areas.
Conversely, the Airports Council
International—North America states that
additional direction signage within the
terminal building could potentially
overload passengers and become
counterproductive in assisting
passengers with locating service animal
relief areas. The organization reasoned
that because carriers provide escorts to
passengers with service animals, escorts
who know the location of the service
animal relief areas should be sufficient.

Anticipating that its final rule might
include requirements with respect to
service animal relief areas that are more
involved than the requirements for U.S.
and foreign carriers that exist in part
382, the Department solicited comment
in the NPRM on whether any
requirement that applies to U.S. airports
should also be applied to U.S. and
foreign carriers. All commenters that
addressed the Department’s inquiry
agreed that any requirement that
applied to U.S. airports should also be
applied to both U.S. and foreign
carriers.

Finally, the NPRM sought comment
on whether the final rule regarding
establishing service animal relief areas
should take effect 120 days after its
publication in the Federal Register.
While the majority of individual
commenters believe that 120 days is an
appropriate amount of time to comply
with the requirements of the rule
regarding service animal relief areas,
airports and airport organizations

generally support a longer timeframe to
comply with the requirements. These
groups argue that airports need
additional time to raise revenue to
implement any additional requirements
with respect to service animal relief
areas that may be imposed by the rule.

DOT Response

Having fully considered the
comments, the Department has decided
that it will not adopt specific
requirements with respect to the
dimensions, design, materials, and
maintenance of service animal relief
areas, with the exception that such
service animal relief areas be wheelchair
accessible. While the Department
specifically mandates in the final rule
that service animal relief areas be
wheelchair accessible, this requirement,
although new to part 27, is already a
requirement that is imposed upon U.S.
airports by the Americans with
Disabilities Act. Nonetheless, the
Department decided to include this
mandate in the final rule to remind U.S.
airports of their obligation to ensure that
service animal relief areas are
wheelchair accessible.

This final rule, similar to part 382,
also requires airports to consult with
service animal training organizations
regarding the design, dimensions,
materials and maintenance of service
animal relief areas. We expect that most
airports will likely choose to work with
local chapters of national service animal
training organizations to comply with
this requirement as those organizations
may be better suited to make specific
suggestions that are tailored to
individual airports though many service
animal training organizations can
undoubtedly be a useful resource for
U.S airports.

With respect to the number of service
animal relief areas required at an
airport, the Department has decided to
require airports to provide at least one
service animal relief area in each airport
terminal. As proposed in the NPRM, the
Department is using airport terminals as
the standard upon which airports must
determine the number of required
service animal relief areas, rather than
using the amount of time it would take
for an individual with a disability to
reach a service animal relief area from
a particular gate. The Department notes
that while some individual commenters
and disability organizations suggest that
we adopt requirements in part 27 that
would require escort service to relief
areas in the event that the Department
decided to adopt the requirement for a
single relief area per terminal, part 382
already requires U.S. and foreign air
carriers to provide, in cooperation with
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U.S. airport operators, escorts to
individuals with disabilities to service
animal relief areas upon request. See 14
CFR 382.91(c). As such, the Department
is not imposing a requirement for U.S.
airports to provide escort service to
relief areas.

This final rule does require that
airports not only have at least one relief
area per terminal but also that this
service animal relief area, with limited
exceptions, be located in the sterile area
of each airport terminal to ensure that
individuals with service animals are
able to access service animal relief areas
when traveling, particularly during
layovers. Recognizing that the TSA may
prohibit a particular airport from
locating a relief area in the sterile area
of a terminal, the rule provides airports
with an exception to this requirement if
TSA prohibits a particular airport from
locating a relief area in the sterile area
of a terminal for security-related
reasons. The Department also realizes
that, based on an airport’s configuration,
arelief area in the non-sterile area of an
airport may be more desirable to relief
area users. As such, the Department is
allowing airports the option of placing
arelief area in a location other than the
sterile area of a terminal if a service
animal training organization, the
airport, and the carriers in the terminal
in which the relief area will be located
agree that a relief area would be better
placed outside the terminal’s sterile area
instead of inside the sterile area. The
airport must, however, document and
retain a record of this agreement.

The Department decided not to adopt
a provision in the rule requiring airports
to specify the location of service animal
relief areas on airport Web sites, on any
airport map intended for use by
travelers, and on signage located
throughout the airport. The Department
reasoned that a regulation requiring
airports, which have already been
equipped with service animal relief
areas for a number of years as a result
of the requirements in Part 382, to
specify the location of service animal
relief areas is unnecessary as a number
of airports already have signage
indicating the location of service animal
relief areas. Airports also generally aim
to provide signage in accordance with
internationally-agreed standards as set
forth in ICAO Annex 9. If the
Department finds that there is confusion
about the location of service animal
relief areas at U.S. airports, it will revisit
this issue.

Finally, the Department is providing
U.S. airports one year to comply with
the requirement to establish at least one
service animal relief areas per airport
terminal. The Department believes this

is sufficient time for U.S. airports to
raise the needed revenue 4 and
determine the appropriate location as
well as the design of the service animal
relief areas in consultation with service
animal training organizations and in
cooperation with airlines.

Information for Passengers

The Department sought comment in
the NPRM on its proposal to require
airport operators to enable high-contrast
captioning on television and audio-
visual displays in U.S. airports, which
is a requirement that is imposed upon
U.S. and foreign carriers in part 382 for
the portion of the terminal facilities they
own, lease or control at U.S. airports to
which passengers have access. The
Department also sought comment on
whether a thirty-day implementation
period is adequate.

Comments

Airport and airport organization
commenters suggest that the Department
only require those televisions and
audio-visual displays owned or
controlled by airports to be subject to
the captioning requirement. Individual
commenters, however, favor a blanket
requirement that captioning be enabled
on all televisions throughout the airport.
Given the non-burdensome nature of
this requirement, the Department
proposed a thirty-day implementation
period in the NPRM. All but one of the
nine commenters that submitted
comments on this subject agree that 30
days is a sufficient implementation
period for this requirement, while one
airport commenter suggests a 90 to 120
day implementation period for larger
airports with more televisions.

The Department sought comment on
whether it should require U.S. airports
to display messages and pages broadcast
over public address systems on video
monitors so that persons who are deaf
or hard-of-hearing do not miss
important information available to
others at an airport. The Department
also sought comment on whether visual
display of information announced over
the public address system is the best
means to disseminate airport-related
announcements to passengers with
hearing impairments. Some airports and
airport organizations commented that
while displaying messages on video
monitors is one method of providing
information to passengers with a
hearing impairment, the Department
should not adopt a rule specifically

4 See NPRM wherein the Department estimates
that the initial cost to establish a relief area for each
terminal is approximately $5,000 per terminal, with
low- and high-cost alternatives ranging from $1,000
to $10,000.

requiring that this method be used.
Individual commenters suggest,
however, that in addition to the use of
video monitors to communicate with
individuals with a hearing impairment
throughout the airport, the Department
could require airports to install hearing
loops at ticket counters and in the gate
areas of airports and LED screens
reserved for the display of essential
announcements.

The Department also sought comment
as to whether it should establish a
performance standard for providing
information to individuals with hearing
impairments rather than require airports
to use a particular medium (e.g., video
monitors, wireless pagers, erasable
boards). Some airport and airport
organization commenters support the
adoption of performance standards
rather than specific requirements, in
order to allow airports the flexibility to
determine the most effective way to
communicate with passengers and to
account for developing technologies.

The Department also asked interested
persons to comment on whether the
Department should simply require that
airports provide the text of the
announcements made over the public
address system promptly or should
instead require that there be
simultaneous visual transmission of the
information. While one airport
organization supports providing the text
of the announcement promptly, as the
display of the text usually closely
follows announcements made over
public address systems, a disability
rights organization supports
simultaneous transmission of the
information through public information
displays.

Finally, the Department sought
comment on whether all
announcements made through the
public address system should be
displayed in a manner that is accessible
to deaf and hard-of-hearing travelers, or
only those announcements that are
essential. The Department also sought
comment on the amount of time and the
cost involved in establishing such a
system. Individual commenters support
displaying all announcements in a
manner accessible to deaf and hard-of-
hearing travelers, with one commenter
suggesting that essential messages
should be given priority over non-
essential messages. Airports and airport
associations advocate that only essential
messages be displayed in an accessible
manner so as not to overwhelm a
technology system and dilute the
information that passengers need. With
respect to the amount of time and cost
involved in establishing such a system,
one individual commenter and one
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disability organization suggest that 30
days would be a sufficient amount of
time for airports to establish the system,
while an airport commenter contends
that 30 days is too short a time period
to establish such a system and suggests
a two-year implementation time period.
Furthermore, one airport commenter
states that it would cost $100,000 to
establish such a system as long as the
capability exists in the airport’s visual
display software. The airport further
explains that the cost to establish such
a system would be difficult to determine
if the airport didn’t have software
capable of displaying visual pages.

DOT’s Response

After carefully considering the
comments the Department received on
this subject, we have decided to adopt
the proposed language in the NPRM,
which closely follows the current
requirements that apply to U.S. and
foreign carriers in part 382. As such,
airport operators will be required to
enable or ensure high-contrast
captioning at all times on televisions
and other audio-visual displays capable
of displaying captions located in any
gate area, ticketing area, first-class or
other passenger lounge provided by a
U.S. or foreign carrier, or any common
area of the terminal to which passengers
have access. In the case of televisions
and other audio-visual displays located
in space leased by a shop or restaurant,
the airport operator is obligated to
ensure by contract or other means that
the shop or restaurant enables the
captioning feature on its televisions and
other audio-visual displays in a manner
that meets this obligation.

The Department decided to adopt the
language in the NPRM reasoning that
the adoption of a rule requiring airports
to enable the captioning feature is not a
costly or otherwise onerous requirement
as most televisions currently in use at
U.S. airports have captioning
capabilities. Notwithstanding this,
because the Department received such a
limited number of comments with
respect to its questions regarding how to
best provide information to deaf and
hard-of-hearing passengers in airports,
we have decided not to impose any new
requirements on this subject that exceed
the requirements that currently exist
with respect to U.S. and foreign air
carriers in part 382.

Boarding Lifts for Aircraft

The Department sought comment as
to whether it should require U.S. airport
operators to negotiate in good faith with
foreign carriers to ensure that ramps or
mechanical lifts are available for

enplaning and deplaning passengers
with disabilities.

Comments

We received one comment from an
airport organization in response to our
inquiry. This commenter supports
airports negotiating with foreign carriers
to ensure the availability of lifts. The
organization reasons that this
requirement would ensure that all
parties would be held accountable for
providing boarding assistance to
passengers.

With respect to our last inquiry,
whether the Department should require
airports to purchase additional lifts, the
only comment we received was from an
airport that opposes adopting such a
requirement because of the potential
financial impact it could have on
airports.

DOT’s Response

The Department has considered the
two comments received with respect to
the questions it posed regarding
boarding lifts for aircraft. The
Department has decided to adopt the
proposed language in the NPRM, which
requires airports to negotiate with
foreign carriers, in addition to U.S.
carriers, to ensure the provision of lifts,
ramps and other devices used for
boarding and deplaning where level-
entry boarding is not available. This
requirement only imposes the same
requirement for foreign carriers that has
existed for airport operators with
respect to U.S. carriers. Due to the lack
of commentary from the public, the
Department has decided to refrain from
imposing additional requirements on
airports to purchase additional lifts.

Regulatory Analyses and Notices

A. Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), and DOT
Regulatory Policies and Procedures

This action has been determined not
to be significant under Executive Order
12866 and the Department’s Regulatory
Policies and Procedures. It has not been
reviewed by the Office of Management
and Budget in accordance with
Executive Order 12866 and Executive
Order 13563.

Executive Order 13563 directs
agencies to propose or adopt a
regulation only upon a reasoned
determination that its benefits justify its
costs, tailor the regulation to impose the
least burden on society consistent with
obtaining the regulatory objectives, and
in choosing among alternative
regulatory approaches, select those

approaches that maximize net benefits.
Executive Order 13563 recognizes that
some benefits and costs are difficult to
quantify and provides that, where
appropriate and permitted by law,
agencies may consider and discuss
qualitatively values that are difficult or
impossible to quantify, including
equity, human dignity, fairness, and
distributive impacts.

Of the three provisions in the final
rule, the only element of the final rule
that will involve a substantial cost to
airports is the requirement that service
animal relief areas for service animals
be located inside the sterile area of each
terminal. The relief area requirement in
the final rule promotes the
aforementioned qualitative values by
ensuring equal access to air
transportation by passengers with
disabilities traveling with services
animals. In the Department’s view, the
non-quantifiable benefits associated
with requiring at least one relief area per
airport terminal and requiring this
service animal relief area be in the
sterile area of the airport with limited
exceptions is wholly consistent with the
ACAA’s mandate to eliminate
discrimination against individuals with
disabilities in air transportation.

The primary non-quantifiable benefit
to a passenger with a disability traveling
with a service animal is that he or she
does not have to leave the sterile area
of the terminal to access the airport’s
relief area. While the Department does
not have sufficient information to
quantify the value of time savings
associated with requiring that service
animal relief areas be located in the
sterile area of the airport, a number of
commenters to the NPRM commented
that they were often forced to create
itineraries with longer layover times
because of the amount of time it takes
for passengers with a disability to locate
service animal relief areas and the
amount of time it takes to exit the sterile
area, relieve a service animal, and pass
through security again. The Department
recognizes that individuals with
disabilities may be prevented from
visiting service animal relief areas
located outside the sterile area of an
airport during a layover. Furthermore,
travelers with disabilities that have a
layover may not be able to access
landside service animal relief areas due
to time constraints and disability-related
reasons. The new requirement in the
rule requiring airports to place a relief
area in the sterile area of each terminal
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of the airport will allow such travelers
access to service animal relief areas.5

Other non-quantifiable benefits
associated with locating service animal
relief areas in the sterile area of each
airport terminal include the ability for
passengers to consider more flight
options. Those passengers previously
limited to selecting itineraries with
extended layover periods may consider
travel itineraries with shorter layover
times once service animal relief areas
are located in the sterile area of an
airport. In addition, locating service
animal relief areas in the sterile area
would promote independence among
those passengers accompanied by
service animals as they may be able to
independently locate service animal
relief areas without relying on the
assistance of escorts, which are now
commonly used to assist passengers
traveling with service animals in
traversing through the airports and
exiting and reentering the sterile area
during a layover. Locating service
animal relief areas in the sterile area
will also reduce the amount of effort
and discomfort experienced by
individuals with disabilities when
trying to relieve their service animals
during a layover.

The final rule also offers the benefits
of improved convenience to non-
disabled persons accompanied by an
animal or pet while at the airport.
Although these benefits are not
encompassed by the rule’s purpose,
individuals traveling with pets or
security dogs trained to detect security
threats may also find it convenient to
use service animal relief areas located in
the secure area of the airport.

As stated above, the final regulatory
assessment estimates that there will be
some cost for airports to implement the
service animal relief area requirements
in the final rule. The Federal Aviation
Administration (FAA) lists 387 airports
in the United States. Of these, 29 are
large hubs, 35 are medium hubs, 74 are
small hubs, and 249 are non-hubs,
which are defined as having more than
10,000 passenger enplanements per year
but less than 0.05% of the overall total
enplanements. As we explained in the
NPRM, there is no consistent method for
assigning a number of terminals to an
airport given the widely divergent plans
for airports. Notwithstanding, we were
able to use the airport category defined
by the FAA in terms of the number of
enplanements to estimate the number of
terminals in a given airport. Based on

5 See the Transportation Security
Administration’s (TSA) Recommended Security
Guidelines for Airport Planning, Design and
Construction, May of 2011. http://www.tsa.gov/
assets/pdf/airport_security_design_guidelines.pdf.

this system, we assume that large hubs
have an average of 7 terminals; medium
hubs average 5 terminals, small hubs
average 3 terminals, and non-hubs
average 1 terminal per airport. As a
result, we estimate that 849 terminals
would be affected by this service animal
relief requirement in the final rule. We
do note that this is a high estimation
given that some airports may have
already installed service animal relief
areas within the sterile area of the
airport; however, because most service
animal relief areas currently reside
outside of the sterile area, we expect
that most of these terminals would be
impacted by the requirements in the
final rule.

The final regulatory assessment
estimates that the service animal relief
area requirements will cost those 387
airports affected by the rule
approximately $88.1 million over 20
years, discounted at 7%. As explained
above, the total cost of installing service
animal relief areas varies by airport as
the cost incurred by an airport will
depend upon the number of terminals in
the airport. This cost estimate, however,
considers the cost of construction and
maintenance of service animal relief
areas and the calculation of the amount
of foregone rent that airports may forfeit
by using space in an airport terminal for
service animal relief areas that,
conceivably, would have been rented
out to restaurants or other vendors. We
note that the cost of foregone rent and
construction materials is also dependent
upon airport size as rent space and
materials appear to be more expensive
at larger airports. This cost estimate also
factors in the cost incurred by airports
from consulting with service animal
training organizations on the design,
dimensions, materials, maintenance,
and location of service animal relief
areas.

While the final regulatory assessment
estimates that there will be some cost
for airports to implement the service
animal relief area requirements in the
final rule, the boarding lift requirement
and the captioning requirement are
expected to have minimal financial
impact on airports. The requirements in
the final rule related to lifts will not
require airports to purchase additional
lifts because the airports with 10,000 or
more enplanements will already have
lifts available as a result of the existing
agreements between airports and U.S.
carriers requiring the availability of lifts
at those airports.

There is, however, a cost associated
with the enabling of captioning on
airport-controlled televisions. The
estimated total present value over 20
years to enable captioning on television

is $410,840, discounted at 7%. The
respective annualized value is $38,780.
This figure is based on the assumption
that, initially, captioning will need to be
enabled on 100% of airport-controlled
televisions; in subsequent years,
captioning will only need to be
reactivated on 10% per annum of those
television in which captioning was
initially activated.

B. Executive Order 13132 (Federalism)

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This final rule
does not impose any regulation that: (1)
Has substantial direct effects on the
States, the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government; or (2) imposes
substantial direct compliance costs on
States and local governments. Therefore,
the consultation and funding
requirements of Executive Order 13132
do not apply.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments’). The
funding and consultation requirements
of Executive Order 13084 do not apply
because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
requires an agency to review regulations
to assess their impact on small entities,
including small businesses, small
nonprofit organizations and small
governmental jurisdictions. Privately
owned airports with annual revenues
that do not exceed $32.5 million are
considered small businesses by the size
standards created by the Small Business
Administration. Furthermore, publicly
owned airports are categorized as small
entities if they are owned by a
jurisdiction with fewer than 50,000
inhabitants. In light of this standard, we
estimate that approximately 55 of the
387 airports affected by the final rule are
considered small entities. Therefore, the
Department has determined that this
rule will have an impact on some small
entities. However, the Department has
determined that the impact on entities
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affected by the rule will not be
significant. We estimate that the cost of
constructing and maintaining service
animal relief areas at those 55 airports,
assuming that those airports contain
only 1 terminal, is approximately $4
million over 20 years at a 7% discount
rate. Considering that the combined
annual revenue of small-hub and non-
hub airports in 2013 alone was $2.4
billion, the costs associated with this
rule will not be significant.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a Federal agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a valid
control number assigned by the Office of
Management and Budget (OMB) (Pub. L.
104-13, 44 U.S.C. 3501 et seq.). The
Department may not impose a penalty
on persons for violating information
collection requirements when an
information collection required to have
a current OMB control number does not
have one.

This final rule does not adopt any
new information collection
requirements subject to the Paperwork
Reduction Act (PRA).

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this notice.

G. National Environmental Policy Act

The Department has analyzed the
environmental impacts of this proposed
action pursuant to the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.) and has
determined that it is categorically
excluded pursuant to DOT Order
5610.1C, Procedures for Considering
Environmental Impacts (44 FR 56420,
Oct. 1, 1979). Categorical exclusions are
actions identified in an agency’s NEPA
implementing procedures that do not
normally have a significant impact on
the environment and therefore do not
require either an environmental
assessment (EA) or environmental
impact statement (EIS). See 40 CFR
1508.4. In analyzing the applicability of
a categorical exclusion, the agency must
also consider whether extraordinary
circumstances are present that would
warrant the preparation of an EA or EIS.
1d. Paragraph 3.c.6.i of DOT Order
5610.1C categorically excludes
“[alctions relating to consumer
protection, including regulations.” The
purpose of this rulemaking to amend the
Department’s regulations implementing
section 504 of the Rehabilitation Act to

require service animal relief areas and
captioning of televisions and audio-
visual displays. The Department does
not anticipate any environmental
impacts, and there are no extraordinary
circumstances present in connection
with this rulemaking.

List of Subjects in 49 CFR Part 27

Airports, Civil rights, Individuals
with disabilities, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Department of
Transportation is amending 49 CFR part
27 as follows:

PART 27—NONDISCRIMINATION ON
THE BASIS OF DISABILITY IN
PROGRAMS OR ACTIVITIES
RECEIVING FEDERAL FINANCIAL
ASSISTANCE

m 1. The authority citation for Part 27
continues to read as follows:

Authority: Sec. 504 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 794); sec.
16(a) and (d) of the Federal Transit Act of
1964, as amended (49 U.S.C. 5310(a) and (f);
sec. 165(b) of the Federal-Aid Highway Act
0of 1973, as amended (23 U.S.C. 142 nt.).

m 2. In § 27.3, paragraph (b) is revised to
read as follows:

§27.3 Applicability.

(b) Design, construction, or alteration
of buildings or other fixed facilities by
public entities subject to part 37 of this
title shall be in conformance with
appendices B and D of 36 CFR part
1191, as modified by appendix A to part
37 of this title. All other entities subject
to section 504 shall design, construct, or
alter buildings, or other fixed facilities,
in conformance with appendices B and
D of 36 CFR part 1191, as modified by
appendix A to part 37 of this title.

m 3.In § 27.71, paragraphs (h) and (i) are
added to read as follows:

§27.71 Airport facilities.

* * * * *

(h) Service animal relief areas. Each
airport with 10,000 or more annual
enplanements shall cooperate with
airlines that own, lease, or control
terminal facilities at that airport to
provide wheelchair accessible animal
relief areas for service animals that
accompany passengers departing,
connecting, or arriving at the airport
subject to the following requirements:

(1) Airports must consult with one or
more service animal training
organizations regarding the design,
dimensions, materials and maintenance
of service animal relief areas;

(2) Airports must establish at least one
relief area in each airport terminal;

(3) Airports must establish the relief
area required by paragrah (h)(2) of this
section in the sterile area of each airport
terminal unless:

(i) The Transportation Security
Administration prohibits the airport
from locating a relief area in the sterile
area, or

(ii) A service animal training
organization, the airport, and the
carriers in the terminal in which the
relief area will be located agree that a
relief area would be better placed
outside the terminal’s sterile area. In
that event, the airport must retain
documentation evidencing the
recommendation that the relief area be
located outside of the sterile area; and

(4) To the extent airports have
established service animal relief areas
prior to the effective date of this
paragraph:

(i) Airports that have not consulted
with a service animal training
organization shall consult with one or
more such organizations regarding the
sufficiency of all existing service animal
relief areas,

(ii) Airports shall meet the
requirements of this section August 4,
2016.

(i) High-contrast captioning
(captioning that is at least as easy to
read as white letters on a consistent
black background) on television and
audio-visual displays. This paragraph
applies to airports with 10,000 or more
annual enplanements.

(1) Airport operators must enable or
ensure high-contrast captioning at all
times on all televisions and other audio-
visual displays that are capable of
displaying captions and that are located
in any gate area, ticketing area, first-
class or other passenger lounge
provided by a U.S. or foreign carrier, or
any common area of the terminal to
which any passengers have access and
that are owned, leased, or controlled by
the airport.

(2) With respect to any televisions and
other audio-visual displays located in
any gate area, ticketing area, first-class
or other passenger lounge provided by
a U.S. or foreign carrier, or any common
area of the terminal to which any
passengers have access that provide
passengers with safety briefings,
information, or entertainment that do
not have high-contrast captioning
capability, an airport operator must
replace or ensure the replacement of
these devices with equipment that does
have such capability whenever such
equipment is replaced in the normal
course of operations and/or whenever
areas of the terminal in which such
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equipment is located undergo
substantial renovation or expansion.

(3) If an airport installs new
televisions and other audio-visual
displays for passenger safety briefings,
information, or entertainment on or after
October 5, 2015, such equipment must
have high-contrast captioning
capability.

* * * * *

m 4. Revise § 27.72 to read as follows:

§27.72 Boarding assistance for aircraft.

(a) This section applies to airports
with 10,000 or more annual
enplanements.

(b) Airports shall, in cooperation with
carriers serving the airports, provide
boarding assistance to individuals with
disabilities using mechanical lifts,
ramps, or other devices that do not
require employees to lift or carry
passengers up stairs. This section
applies to all aircraft with a passenger
capacity of 19 or more passenger seats,
except as provided in paragraph (e) of
this section. Paragraph (c) of this section
applies to U.S. carriers and paragraph
(d) of this section applies to foreign
carriers.

(c) Each airport operator shall
negotiate in good faith with each U.S.
carrier serving the airport concerning
the acquisition and use of boarding
assistance devices to ensure the
provision of mechanical lifts, ramps, or
other devices for boarding and
deplaning where level-entry loading
bridges are not available. The airport
operator must have a written, signed
agreement with each U.S. carrier
allocating responsibility for meeting the
boarding and deplaning assistance
requirements of this section between or
among the parties. The agreement shall
be made available, on request, to
representatives of the Department of
Transportation.

(1) All airport operators and U.S.
carriers involved are jointly and
severally responsible for the timely and
complete implementation of the
agreement.

(2) The agreement shall ensure that all
lifts and other accessibility equipment
are maintained in proper working
condition.

(d) Each airport operator shall
negotiate in good faith with each foreign
carrier serving the airport concerning
the acquisition and use of boarding
assistance devices to ensure the
provision of mechanical lifts, ramps, or
other devices for boarding and
deplaning where level-entry loading
bridges are not available. The airport
operator shall, by no later than
November 3, 2015, sign a written

agreement with the foreign carrier
allocating responsibility for meeting the
boarding and deplaning assistance
requirements of this section between or
among the parties. The agreement shall
be made available, on request, to
representatives of the Department of
Transportation.

(1) The agreement shall provide that
all actions necessary to ensure
accessible boarding and deplaning for
passengers with disabilities are
completed as soon as practicable, but no
later than December 3, 2015.

(2) All airport operators and foreign
carriers involved are jointly and
severally responsible for the timely and
complete implementation of the
agreement.

(3) The agreement shall ensure that all
lifts and other accessibility equipment
are maintained in proper working
condition.

(e) Boarding assistance agreements
required in paragraphs (c) and (d) of this
section are not required to apply to the
following situations:

(1) Access to float planes;

(2) Access to the following 19-seat
capacity aircraft models: The Fairchild
Metro, the Jetstream 31 and 32, the
Beech 1900 (C and D models), and the
Embraer EMB-120;

(3) Access to any other aircraft model
determined by the Department of
Transportation to be unsuitable for
boarding and deplaning assistance by
lift, ramp, or other suitable device. The
Department will make such a
determination if it concludes that—

(i) No existing boarding and
deplaning assistance device on the
market will accommodate the aircraft
without significant risk of serious
damage to the aircraft or injury to
passengers or employees, or

(ii) Internal barriers are present in the
aircraft that would preclude passengers
who use a boarding or aisle chair from
reaching a non-exit row seat.

(f) When level-entry boarding and
deplaning assistance is not required to
be provided under paragraph (e) of this
section, or cannot be provided as
required by paragraphs (b), (c), and (d)
of this section (e.g., because of
mechanical problems with a lift),
boarding assistance shall be provided by
any available means to which the
passenger consents. However, hand-
carrying (i.e., directly picking up the
passenger’s body in the arms of one or
more carrier personnel to effect a level
change the passenger needs to enter or
leave the aircraft) must never be used,
even if the passenger consents, unless
this is the only way of evacuating the
individual in the event of an emergency.

(g) In the event that airport personnel
are involved in providing boarding
assistance, the airport shall ensure that
they are trained to proficiency in the use
of the boarding assistance equipment
used at the airport and appropriate
boarding assistance procedures that
safeguard the safety and dignity of
passengers.

Issued this day of July 29, 2015, in
Washington, DC.

Anthony R. Foxx,

Secretary of Transportation.

[FR Doc. 2015-19078 Filed 8—4—15; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 611

[Docket No. FTA-2015-0007]

RIN 2132-ZA03

Notice of Availability of Final Interim

Policy Guidance for the Capital
Investment Grant Program

AGENCY: Federal Transit Administration
(FTA), DOT.

ACTION: Notice of availability of final
interim policy guidance.

SUMMARY: The Federal Transit
Administration (FTA) is announcing the
availability of final interim policy
guidance on the Capital Investment
Grant (“CIG”) program. The final
interim guidance has been placed both
in the docket and on FTA’s Web site. In
brief, the policy guidance that FTA
periodically issues on the CIG program
complements the FTA regulations that
govern the program. The regulations set
forth the process that grant applicants
must follow to be eligible for
discretionary funding under the CIG
program. The policy guidance provides
a greater level of detail about the
methods FTA uses to apply the
evaluation criteria and the sequential
steps a sponsor must follow in
developing a project.

DATES: This final policy guidance is
effective August 5, 2015.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Day, FTA Office of Planning
and Environment, telephone (202) 366—
5159 or Elizabeth.Day@dot.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to 49 U.S.C. 5309(g)(5), FTA is required
to publish policy guidance on the CIG
program each time the agency makes
significant changes to the process and/
or evaluation criteria, and in any event,
at least once every two years. Also, FTA


mailto:Elizabeth.Day@dot.gov

Federal Register/Vol. 80, No. 150/ Wednesday, August 5, 2015/Rules and Regulations

46515

is required to invite public comment on
the policy guidance, and to publish its
response to comments. In this instance,
FTA published proposed interim policy
guidance on April 8, 2015, at 80 FR
18796 (http://www.gpo.gov/fdsys/pkg/
FR-2015-04-08/pdf/2015-08063.pdy).
The final interim policy guidance and
our response to comments is available
on FTA’s public Web site at http://
www.fta.dot.gov/newstarts and in the
docket at http://www.regulations.gov.

The final interim policy guidance
addresses four subjects not addressed in
either the regulations or the previous
policy guidance document for the CIG
program. Specifically these are: (1) The
measures and breakpoints for the
congestion relief criterion applicable to
New Starts and Small Starts projects; (2)
the evaluation and rating process for
Core Capacity Improvement projects,
including the measures and breakpoints
for all the project justification and local
financial commitment criteria
applicable to those projects; (3) the
prerequisites for entry into each phase
of the CIG process for each type of
project in the CIG program, and the
requirements for completing each phase
of that process; and (4) ways in which
certain New Starts, Small Starts, and
Core Capacity Improvement projects can
qualify for “warrants” entitling them to
automatic ratings on some of the
evaluation criteria. This final policy
guidance is characterized as “interim”
because, in the near future, FTA will
initiate a rulemaking to amend the
regulations at 49 CFR part 611 to fully
carry out the authorizing statute for the
CIG program, 49 U.S.C. 5309, as
amended by the Moving Ahead for
Progress in the 21st Century Act (Pub.
L. 112-141; July 6, 2012) (“MAP-21").
The information gained through the
public comment process on the interim
policy guidance will inform the future
rulemaking.

The final interim policy guidance
being published today is approximately
100 typewritten pages in length,
arranged in three stand-alone chapters
for each of the three types of projects
eligible for CIG funds: New Starts, Small
Starts, and Core Capacity
Improvements. Each chapter provides a
short introduction, a discussion of
eligibility for that type of project, a
summary of the requirements for entry
into and getting through each step of the
CIG process, information on each of the
project evaluation criteria, and an
explanation of how FTA will determine
the overall rating for a project. Each type
of project in the CIG program—a New
Start, Small Start, or Core Capacity
Improvement—is governed by a unique
set of requirements, although there are

many similarities amongst the three sets
of requirements.

The final interim policy guidance
does not address the Program of
Interrelated Projects provisions or the
pilot program for expedited project
delivery included in MAP-21. The
Program of Interrelated Projects
provisions will be addressed through
future rulemaking and policy guidance
updates. On July 7, 2015, FTA
published in a separate Federal Register
notice at 80 FR 38801 (http://
www.gpo.gov/fdsys/pkg/FR-2015-07-07/
pdf/2015-16515.pdf), a request for
expressions of interest for the pilot
program for expedited project delivery.

FTA received 539 separate comments
on the proposed interim policy
guidance from 41 commenters,
including cities, transit operators, state
agencies, metropolitan planning
organizations, non-profit organizations,
and interested citizens. FTA’s summary
and response to these comments is
available both on the agency’s public
Web site at http://www.fta.dot.gov/
newstarts and in the docket at http://
www.regulations.gov. The public
comments are available, in their
entirety, on the docket at http://
www.regulations.gov.

This final interim policy guidance is
effective immediately. It provides
technical details necessary for FTA to
apply the project evaluation and rating
criteria. Sponsors of New Starts, Small
Starts, and Core Capacity projects need
this final interim policy guidance to
gather and submit the data and
information needed by FTA to move
their projects into and through the
process. In turn, FTA needs this data
from project sponsors to prepare the
agency’s annual report to Congress on
capital investment funding
recommendations for the forthcoming
Federal fiscal year, as required by 49
U.S.C. 5309(0)(1). For these reasons, and
in accordance with the Administrative
Procedure Act, 5 U.S.C. 553(d), FTA
finds good cause for an exception to the
requirement for 30-day publication prior
to an effective date.

Issued in Washington, DC, under the
authority delegated at 49 CFR 1.91.

Therese W. McMillan,

Acting Administrator.

[FR Doc. 2015-19200 Filed 8-4-15; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 130717632-4285-02]
RIN 0648-XE085

International Fisheries; Pacific Tuna
Fisheries; 2015 Bigeye Tuna Longline
Fishery Closure in the Eastern Pacific
Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is temporarily closing
the U.S. pelagic longline fishery for
bigeye tuna for vessels over 24 meters in
overall length in the eastern Pacific
Ocean (EPO) through December 31,
2015 because the 2015 catch limit of 500
metric tons is expected to be reached.
This action is necessary to prevent the
fishery from exceeding the applicable
catch limit established by the Inter-
American Tropical Tuna Commission
(IATTC) in Resolution C-13-01, which
governs tuna conservation in the EPO
from 2014-2016.

DATES: The rule is effective 12 a.m. local
time August 12, 2015, through 11:59
p-m. local time December 31, 2015.

FOR FURTHER INFORMATION CONTACT:
Taylor Debevec, NMFS West Coast
Region, 562—-980—4066.

SUPPLEMENTARY INFORMATION: The
United States is a member of the IATTC,
which was established under the
Convention for the Establishment of an
Inter-American Tropical Tuna
Commission signed in 1949
(Convention). The Convention provides
an international agreement to ensure the
effective international conservation and
management of highly migratory species
of fish in the IATTC Convention Area.
The IATTC Convention Area, as
amended by the Antigua Convention,
includes the waters of the EPO bounded
by the coast of the Americas, the 50° N.
and 50° S. parallels, and the 150° W.
meridian.

Pelagic longline fishing in the EPO is
managed, in part, under the Tuna
Conventions Act of 1950 (Act), 16
U.S.C. 951-962. Under the Act, NMFS
must publish regulations to carry out
recommendations of the IATTC that
have been approved by the Department
of State (DOS). Regulations governing
fishing by U.S. vessels in accordance
with the Act appear at 50 CFR part 300,
subpart C. These regulations implement
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IATTC recommendations for the
conservation and management of highly
migratory fish resources in the EPO.

In 2013, the IATTC adopted
Resolution C-13-01, which establishes
an annual catch limit of bigeye tuna for
longline vessels over 24 meters. For
calendar years 2014, 2015, and 2016, the
catch of bigeye tuna by longline gear in
the IATTC Convention Area by fishing
vessels of the United States that are over
24 meters in overall length is limited to
500 metric tons per year. With the
approval of the DOS, NMFS
implemented this catch limit by notice-
and-comment rulemaking under the Act
(79 FR 19487, April 9, 2014, and
codified at 50 CFR 300.25).

NMFS, through monitoring the
retained catches of bigeye tuna using
logbook data submitted by vessel
captains and other available information
from the longline fisheries in the IATTC
Convention Area, has determined that
the 2015 catch limit is expected to be
reached by August 12, 2015. In
accordance with 50 CFR 300.25(b), this
Federal Register notice announces that
the U.S. longline fishery for bigeye tuna
in the IATTC Convention Area will be
closed for vessels over 24 meters in
overall length starting on August 12,
2015, through the end of the 2015
calendar year. The 2016 fishing year is
scheduled to open on January 1, 2016.
The bigeye tuna catch limit for longline
vessels over 24 meters in overall length
will again be 500 metric tons for 2016.

During the closure, a U.S. fishing
vessel over 24 meters in overall length
may not be used to retain on board,
transship, or land bigeye tuna captured
by longline gear in the IATTC
Convention Area, except as follows:

¢ Any bigeye tuna already on board a
fishing vessel on August 12, 2015, may
be retained on board, transshipped, and/
or landed, to the extent authorized by
applicable laws and regulations,
provided all bigeye tuna are landed
within 14 days after the effective date of
this rule, that is, no later than August
26, 2015.

¢ In the case of a vessel that has
declared to NMFS that the current trip
type is shallow-set longlining, the 14-
day limit to land all bigeye in the
previous paragraph is waived. However,
the prohibition on any additional
retention of bigeye tuna still applies as
of August 12, 2015.

Other prohibitions during the closure
include the following:

¢ Bigeye tuna caught by a United
States vessel over 24 meters in overall
length with longline gear in the IATTC
Convention Area may not be
transshipped to a fishing vessel unless
that fishing vessel is operated in

compliance with a valid permit issued
under 50 CFR 660.707 or 665.801.1

o A fishing vessel of the United States
over 24 meters in overall length, that is
not on a declared shallow-set longline
trip, may not be used to fish in the
Pacific Ocean using longline gear both
inside and outside the IATTC
Convention Area during the same
fishing trip, with the exception of a
fishing trip that was already in progress
when the prohibitions were put into
effect.

o If a vessel over 24 meters in overall
length, that is not on a declared
shallow-set longline trip, is used to fish
in the Pacific Ocean using longline gear
outside the IATTC Convention Area,
and the vessel enters the IATTC
Convention Area at any time during the
same fishing trip, the longline gear on
the fishing vessel must be stowed in a
manner so as not to be readily available
for fishing. Specifically, the hooks,
branch lines, and floats must be stowed
and not available for immediate use,
and any power-operated mainline
hauler on deck must be covered in such
a manner that it is not readily available
for use.

Classification

NMFS has determined there is good
cause to waive prior notice and
opportunity for public comment
pursuant to 5 U.S.C. 553(b)(B). This
action is based on the best available
information and is necessary for the
conservation and management of bigeye
tuna. Compliance with the notice and
comment requirement would be
impracticable and contrary to the public
interest because NMFS would be unable
to ensure that the 2015 bigeye tuna
catch limit applicable to longline
vessels over 24 meters is not exceeded.
The annual catch limit is an important
mechanism to ensure that the United
States complies with its international
obligations in preventing overfishing
and managing the fishery at optimum
yield. Moreover, NMFS previously
solicited, and considered, public
comments on the rule that established
the catch limit (79 FR 19487, April 9,
2014), including a provision for issuing
a notice to close the fishery, if
necessary, to prevent exceeding the
catch limit. For the same reasons, NMFS
has also determined there is good cause
to waive the requirement for a 30-day
delay in effectiveness under 5 U.S.C.
553(d)(3).

1In 50 CFR 300.25(b)(4)(ii), the reference to
§665.21 is outdated. The former 50 CFR 665.21 has
been recodified to §665.801.

This action is required by 50 CFR
300.25(b) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 951 et seq.

Dated: July 31, 2015.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2015-19230 Filed 7-31-15; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 120328229-4949-02]
RIN 0648—-XE079

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason quota
transfer.

SUMMARY: NMFS is transferring 40
metric tons (mt) of Atlantic bluefin tuna
(BFT) quota from the Reserve category
to the Harpoon category. With this
transfer, the adjusted Harpoon category
quota for the 2015 fishing season is 73.4
mt. The 2015 Harpoon category fishery
is open until November 15, 2015, or
until the Harpoon category quota is
reached, whichever comes first. The
action is based on consideration of the
regulatory determination criteria
regarding inseason adjustments, and
applies to Atlantic tunas Harpoon
category (commercial) permitted
vessels.

DATES: Effective July 31, 2015, through
November 15, 2015.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin or Brad McHale,
978-281-9260.

SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
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categories, per the allocations
established in the 2006 Consolidated
Atlantic Highly Migratory Species
Fishery Management Plan (2006
Consolidated HMS FMP) (71 FR 58058,
October 2, 2006), as amended by
Amendment 7 to the 2006 Consolidated
HMS FMP (Amendment 7) (79 FR
71510, December 2, 2014), and in
accordance with implementing
regulations.

The currently codified baseline U.S.
quota is 923.7 mt (not including the 25
mt ICCAT allocated to the United States
to account for bycatch of BFT in pelagic
longline fisheries in the Northeast
Distant Gear Restricted Area). Among
other things, Amendment 7 revised the
allocations to all quota categories,
effective January 1, 2015, including base
quotas of 33.4 mt for the Harpoon
category and 21.4 mt for the Reserve
category. See §635.27(a). To date,
NMFS has published two inseason
quota transfers that have adjusted the
available 2015 Reserve category quota,
which currently is 74.8 mt (80 FR 7547,
February 22, 2015 and 80 FR 45098, July
29, 2015).

The 2015 Harpoon category fishery
opened June 1 and is open through
November 15, 2015, or until the
Harpoon category quota is reached,
whichever comes first.

Inseason Transfer to the Harpoon
Category

Under §635.27(a)(7), NMFS has the
authority to allocate any portion of the
Reserve category to any other category,
other than the Angling category school
BFT subquota (for which there is a
separate reserve), after considering
determination criteria provided under
§635.27(a)(8), which are: The
usefulness of information obtained from
catches in the particular category for
biological sampling and monitoring of
the status of the stock; the catches of the
particular category quota to date and the
likelihood of closure of that segment of
the fishery if no adjustment is made; the
projected ability of the vessels fishing
under the particular category quota to
harvest the additional amount of BFT
before the end of the fishing year; the
estimated amounts by which quotas for
other gear categories of the fishery might
be exceeded; effects of the adjustment
on BFT rebuilding and overfishing;
effects of the adjustment on
accomplishing the objectives of the
fishery management plan; variations in
seasonal distribution, abundance, or
migration patterns of BFT; effects of
catch rates in one area precluding
vessels in another area from having a
reasonable opportunity to harvest a
portion of the category’s quota; review

of dealer reports, daily landing trends,
and the availability of the BFT on the
fishing grounds; optimizing fishing
opportunity; accounting for dead
discards, facilitating quota monitoring,
supporting other fishing monitoring
programs through quota allocations and/
or generation of revenue; and support of
research through quota allocations and/
or generation of revenue.

NMEFS has considered the
determination criteria regarding
inseason adjustments and their
applicability to the Harpoon category
fishery. These considerations include,
but are not limited to, the following:
Biological samples collected from BFT
landed by Harpoon category fishermen
and provided by BFT dealers continue
to provide NMFS with valuable parts
and data for ongoing scientific studies of
BFT age and growth, migration, and
reproductive status. Continued BFT
landings would support the collection
of a broad range of data for these studies
and for stock monitoring purposes. As
of July 28, 2015, the Harpoon category
has landed 33.1 mt. Without a quota
transfer at this time, Harpoon category
participants would have to stop BFT
fishing activities with very short notice
(i.e., 3 days after the date of filing of a
closure notice with the Office of the
Federal Register), while commercial-
sized BFT remain available in the areas
Harpoon category permitted vessels
operate. NMFS anticipates that the
Harpoon category could harvest the
transferred 40 mt prior to the end of the
Harpoon category season, subject to
weather conditions and BFT
availability.

As this action would be taken
consistent with the quotas previously
established and analyzed in
Amendment 7 (79 FR 71510, December
2, 2014), and consistent with objectives
of the 2006 Consolidated HMS FMP, it
is not expected to negatively impact
stock health. A principal consideration
is the objective of providing
opportunities to harvest the full 2015
U.S. BFT quota without exceeding it
based upon the 2006 Consolidated HMS
FMP goal: “Consistent with other
objectives of this FMP, to manage
Atlantic HMS fisheries for continuing
optimum yield so as to provide the
greatest overall benefit to the Nation,
particularly with respect to food
production, providing recreational
opportunities, preserving traditional
fisheries, and taking into account the
protection of marine ecosystems.”

Based on all of these considerations,
as well as the available quota, NMFS
has determined that 40 mt of the
available 74.8 mt of Reserve category
quota should be transferred to the

Harpoon category. The transfer would
provide a reasonable opportunity to
harvest the U.S. quota of BFT, without
exceeding it, while maintaining an
equitable distribution of fishing
opportunities; help achieve optimum
yield in the BFT fishery; allow the
collection of a broad range of data for
stock monitoring purposes; and be
consistent with the objectives of the
2006 Consolidated HMS FMP and its
amendments. Therefore, NMFS adjusts
the Harpoon category quota to 73.4 mt
for the 2015 Harpoon category fishing
season (i.e., through November 15, 2015,
or until the Harpoon category quota is
reached, whichever comes first). NMFS
has considered the fact that it has
published a proposed BFT quota rule
that would implement and give
domestic effect to the 2014 ICCAT
recommendation on western Atlantic
BFT management, which increased the
U.S. BFT quota for 2015 and 2016 by 14
percent from the 2014 level (80 FR
33467, June 12, 2015). The domestic
subquotas proposed in that action
would result from application of the
allocation process established in
Amendment 7 to the 2006 Consolidated
HMS FMP to the increased U.S. quota,
and would include an increase in the
Harpoon category quota from the
currently codified 33.4 mt to 38.6 mt.
Although the proposed rule would
increase the baseline Harpoon category
quota by 5.2 mt, NMFS is transferring 40
mt at this time regardless of the
proposed quota increase.

Monitoring and Reporting

NMFS will continue to monitor the
BFT fishery closely through the
mandatory dealer landing reports,
which NMFS requires to be submitted
within 24 hours of a dealer receiving
BFT. General, HMS Charter/Headboat,
Harpoon, and Angling category vessel
owners are required to report the catch
of all BFT retained or discarded dead,
within 24 hours of the landing(s) or end
of each trip, by accessing
hmspermits.noaa.gov. Depending on the
level of fishing effort and catch rates of
BFT, NMFS may determine that
additional adjustment or closure is
necessary to ensure available quota is
not exceeded or to enhance scientific
data collection from, and fishing
opportunities in, all geographic areas. If
needed, subsequent Harpoon category
adjustments will be published in the
Federal Register. In addition, fishermen
may call the Atlantic Tunas Information
Line at (978) 281-9260, or access
hmspermits.noaa.gov, for updates on
quota monitoring and inseason
adjustments.
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Classification

The Assistant Administrator for
NMFS (AA) finds that it is impracticable
and contrary to the public interest to
provide prior notice of, and an
opportunity for public comment on, this
action for the following reasons.

The regulations implementing the
2006 Consolidated HMS FMP, as
amended, provide for inseason
adjustments to respond to the
unpredictable nature of BFT availability
on the fishing grounds, the migratory
nature of this species, and the regional
variations in the BFT fishery.

Affording prior notice and
opportunity for public comment to
implement the quota transfer for the
remainder of 2015 is impracticable and
contrary to the public interest as such a
delay would likely result in closure of
the Harpoon fishery when the base
quota is met and the need to re-open the
fishery, with attendant administrative
costs and costs to the fishery. The delay
would preclude the fishery from
harvesting BFT that are available on the
fishing grounds and that might
otherwise become unavailable during a
delay. Therefore, the AA finds good
cause under 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment. For all of the above
reasons, there is good cause under 5
U.S.C. 553(d) to waive the 30-day delay
in effectiveness.

This action is being taken under 50
CFR 635.27(a)(7) and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: July 30, 2015.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 2015-19156 Filed 7-31-15; 4:15 pm]
BILLING CODE 3510-22-P

ACTION: Temporary rule; closure.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 141125999-5362-02]
RIN 0648-XE084

Fisheries of the Northeastern United
States; Atlantic Sea Scallop Fishery;
Closure of the Mid-Atlantic Access
Area to General Category Individual
Fishing Quota Scallop Vessels

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

SUMMARY: NMFS announces that the
Mid-Atlantic Scallop Access Area will
close to Limited Access General
Category Individual Fishing Quota
scallop vessels for the remainder of the
2015 fishing year. No vessel issued a
Limited Access General Category
Individual Fishing Quota permit may
fish for, possess, or land scallops from
the Mid-Atlantic Scallop Access Area.
Regulations require this action once it is
projected that 100 percent of trips
allocated to the Limited Access General
Category Individual Fishing Quota
scallop vessels for the Mid-Atlantic
Scallop Access Area will be taken.

DATES: Effective 0001 hr local time,
August 4, 2015, through February 29,
2016.

FOR FURTHER INFORMATION CONTACT:
Shannah Jaburek, Fishery Management
Specialist, (978) 282—8456.

SUPPLEMENTARY INFORMATION: The reader
can find regulations governing fishing
activity in the Sea Scallop Access Areas
in 50 CFR648.59 and 648.60, which
authorize vessels issued a valid Limited
Access General Category (LAGC)
Individual Fishing Quota (IFQ) scallop
permit to fish in the Mid-Atlantic
Scallop Access Area under specific
conditions, including a total of 2,065
trips that may be taken by LAGC IFQ
vessels during the 2015 fishing year.
Section 648.60(g)(3)(iii) requires the
Mid-Atlantic Scallop Access Area to be
closed to LAGC IFQ permitted vessels
for the remainder of the fishing year
once the NMFS Greater Atlantic
Regional Administrator determines that
the allowed number of trips for fishing
year 2015 are projected to be taken.

Based on trip declarations by LAGC
IFQ scallop vessels fishing in the Mid-
Atlantic Scallop Access Area, and
analysis of fishing effort, we project that
2,065 trips will be taken as of August 4,
2015. Therefore, in accordance with
§648.60(g)(3)(iii), the Mid-Atlantic
Scallop Access Area is closed to all
LAGC IFQ scallop vessels as of August
4, 2015. No vessel issued an LAGC IFQ
permit may fish for, possess, or land
scallops in or from the Mid-Atlantic
Scallop Access Area after 0001 local
time, August 4, 2015. Any LAGC IFQ
vessel that has declared into the Mid-
Atlantic Access Area scallop fishery,
complied with all trip notification and
observer requirements, and crossed the
VMS demarcation line on the way to the
area before 0001, August 4, 2015, may
complete its trip. This closure is in
effect for the remainder of the 2015
scallop fishing year.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

NMEFS finds good cause pursuant to 5
U.S.C. 553(b)(B) to waive prior notice
and the opportunity for public comment
because it would be contrary to the
public interest and impracticable. The
Mid-Atlantic Access Area opened for
the 2015 fishing year on May 1, 2015.
The regulations at § 648.60(g)(3)(iii)
require this closure to ensure that LAGC
IFQ scallop vessels do not take more
than their allocated number of trips in
the Mid-Atlantic Scallop Access Area.
The projections of the date on which the
LAGC IFQ fleet will have taken all of its
allocated trips in an Access Area
become apparent only as trips into the
area occur on a real-time basis and as
activity trends begin to appear. As a
result, an accurate projection only can
be made very close in time to when the
fleet has taken all of its trips. In
addition, proposing a closure would
likely increase activity, triggering an
earlier closure than predicted. To allow
LAGC IFQ scallop vessels to continue to
take trips in the Mid-Atlantic Scallop
Access Area during the period necessary
to publish and receive comments on a
proposed rule would likely result in
vessels taking much more than the
allowed number of trips in the Mid-
Atlantic Scallop Access Area. Excessive
trips and harvest from the Mid-Atlantic
Scallop Access Area would result in
excessive fishing effort in the area,
where effort controls are critical,
thereby undermining conservation
objectives of the Atlantic Sea Scallop
Fishery Management Plan and requiring
more restrictive future management
measures. Also, the public had prior
notice and full opportunity to comment
on this closure process when we put
these provisions in place. NMFS further
finds, pursuant to 5 U.S.C. 553(d)(3),
good cause to waive the 30-day delayed
effectiveness period for the reasons
stated above.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 30, 2015.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2015-19150 Filed 7-31-15; 11:15 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 150112035-5658-02]
RIN 0648-BE80

Fisheries off West Coast States; Highly
Migratory Species Fishery
Management Plan; Revision to
Prohibited Species Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is issuing regulations
under the Magnuson-Stevens Fishery
Conservation and Management Act
(MSA) to revise the prohibited species
policy for highly migratory species off
the U.S. West Coast. This action is
necessary to accurately reflect the intent
of the Fishery Management Plan for U.S.
West Coast Fisheries for Highly
Migratory Species.

DATES: The final rule is effective August
5, 2015.

ADDRESSES: Copies of the Regulatory
Impact Review (RIR) and other
supporting documents are available via
the Federal eRulemaking Portal: http://
www.regulations.gov, docket NOAA—
NMFS-2015-0006, or contact the
Regional Administrator, William W.
Stelle, Jr., NMFS West Coast Region,
7600 Sand Point Way NE., Bldg 1,
Seattle, WA 98115-0070, or

Regional Administrator. WCRHMS®@
noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Taylor Debevec, NMFS, 562—-980—-4066.

SUPPLEMENTARY INFORMATION:

Background

On June 4, 2015, the National Marine
Fisheries Service (NMFS) published a
proposed rule in the Federal Register
(80 FR 31884) to resolve a discrepancy
between the Fishery Management Plan
(FMP) for U.S. West Coast Fisheries for
Highly Migratory Species (HMS) * and
the regulations that implemented the
FMP.2 This action was identified at the
Pacific Fishery Management Council
(Council) meeting in November 2014
and was discussed with broad support.
The public comment period was open
until July 19, 2015. No changes to the
proposed rule were made in response to

1 http://www.pcouncil.org/wp-content/uploads/
HMS-FMP-Jul11.pdf.
2Title 50, part 660, subpart K.

comments. This final rule is
implemented under the Magnuson-
Stevens Fishery Conservation and
Management Act (MSA), 16 U.S.C. 1801,
et seq., by regulations at 50 CFR part
660.

This final rule codifies two exceptions
to the general prohibition on retention
of prohibited species from the HMS
FMP that were not included in the
implementing regulations for the FMP.
Species for which retention is, and will
continue to be, prohibited are identified
in the definition section, § 660.702,
under “Prohibited species.” This
revision to the definition of “prohibited
species” makes the language at
§660.711(a) redundant and, therefore, it
is deleted. Finally, the language at
§660.705(e) clearly states the
prohibition of targeting these species
while fishing for HMS, as well as
explicitly identifies all of the exceptions
to the retention prohibition. These
revisions make the regulations for
prohibited species consistent with the
policy and analysis of the HMS FMP.

The proposed rule contains additional
background information, including
information on the history of the HMS
FMP, the discrepancy between it and
the regulations, and the need to rectify
this discrepancy.

Public Comments and Responses

NMFS received one written public
comment. The commenter expressed
several concerns regarding more than
one aspect of the rule, some being very
similar; therefore, NMFS is responding
to the common themes/topics. The
responses are summarized below.
Specific issues that were beyond the
scope of this rulemaking are not
addressed here.

Issue 1: The current HMS regulations
already convey the prohibited species
policy of the HMS FMP.

Response: Three exceptions to the
prohibited species policy were outlined
in the FMP, but only one is in the
regulations. Since two of the exceptions
are missing, the regulations do not fully
convey the intent of the FMP.

Issue 2: The proposed revisions to the
regulations would delete important
aspects of the policy and do not make
sense within the existing flow and
outline of the subpart.

Response: Although parts of the
regulations (not the policy) are deleted,
they are administrative in nature. The
revisions remove nothing of substance,
but rather reorganize the language for
clarity and add the missing exceptions.

Issue 3: The exceptions proposed for
addition to the regulations have not
been analyzed and are not consistent
with the management plan.

Response: These exceptions, which
were written in the HMS FMP, were
analyzed in the 2003 Environmental
Impact Statement (EIS) for the FMP. The
EIS found that the prohibited species
policy, including the exceptions, would
ensure that neither the rare sharks nor
the strict management of halibut and
salmon are compromised by HMS
fisheries.

Issue 4: This action makes catching
prohibited species legal.

Response: The edited regulations
continue to generally prohibit the
retention of prohibited species, but add
two limited circumstances in which
they are allowed to be retained, as set
forth in the FMP.

Classification

The Administrator, West Coast
Region, NMFS, determined that this
regulatory amendment under the HMS
FMP is necessary for the conservation
and management of the fishery, and that
it is consistent with the MSA and other
applicable laws.

Administrative Procedure Act (APA)

The Assistant Administrator finds
good cause to waive the 30-day delay in
the effective date of this action under 5
U.S.C. 553(d)(3). This action revises the
definition of prohibited species and
codifies two exceptions to the general
prohibition on retention of prohibited
species. This action would benefit
regulated entities by ensuring clarity in
the definition of prohibited species, and
consistency of the exceptions to the
general prohibition on retention of
prohibited species with the policy
outlined in the HMS FMP, which allows
for the retention of salmon and Pacific
halibut, and basking, megamouth, and
great white sharks under certain limited
conditions.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not being repeated
here. No comments were received
regarding the certification. As a result,

a final regulatory flexibility analysis is
not required and one was not prepared.


http://www.pcouncil.org/wp-content/uploads/HMS-FMP-Jul11.pdf
http://www.pcouncil.org/wp-content/uploads/HMS-FMP-Jul11.pdf
mailto:RegionalAdministrator.WCRHMS@noaa.gov
mailto:RegionalAdministrator.WCRHMS@noaa.gov
http://www.regulations.gov
http://www.regulations.gov
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List of Subjects in 50 CFR Part 660

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: July 30, 2015.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16 U.S.C.
773 et seq., and 16 U.S.C. 7001 et seq.
m 2.In §660.702, revise the definition
for “Prohibited species” to read as
follows:

§660.702 Definitions.

Prohibited species means any highly
migratory species for which quotas or
catch limits under the FMP have been
achieved and the fishery closed; salmon;
great white shark; basking shark;

megamouth shark; and Pacific halibut.

m 3.In §660.705, revise paragraph (e) to
read as follows:

§660.705 Prohibitions.
* * * * *

(e) When fishing for HMS, fail to
return a prohibited species to the sea
immediately with a minimum of injury,
except under the following
circumstances:

(1) Any prohibited species may be
retained for examination by an
authorized observer or to return tagged
fish as specified by the tagging agency.

(2) Salmon may be retained if
harvested in accordance with subpart H
of this part, and other applicable law.

(3) Great white sharks, basking sharks,
and megamouth sharks may be retained
if incidentally caught and subsequently
sold or donated to a recognized
scientific or educational organization for
research or display purposes.

(4) Pacific halibut may be retained if
harvested in accordance with part 300,

subpart E of this Title, and other

applicable law.
§660.711 [Amended]

m 4.In §660.711, remove paragraph (a)
and redesignate paragraphs (b) through
(d) as (a) through (c).

[FR Doc. 2015-19157 Filed 8—4—15; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 141021887-5172-02]
RIN 0648-XE072

Fisheries of the Exclusive Economic
Zone Off Alaska; Squids in the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of squids in the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary because the 2015
initial total allowable catch of squids in
the BSAI has been reached.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), July 30, 2015, through 2400
hrs, A.l.t., December 31, 2015.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands management area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2015 initial total allowable catch
(TAQ) for squids in the BSAI is 340
metric tons as established by the final
2015 and 2016 harvest specifications for
groundfish of the BSAI (80 FR 11919,
March 5, 2015).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2015 initial TAC of
squids in the BSAI has been reached.
Therefore, NMFS is requiring that
squids caught in the BSAI be treated as
prohibited species in accordance with
§679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay prohibiting the retention of squids
in the BSAL. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of July 29, 2015.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and §679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 30, 2015.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2015-19094 Filed 7-30-15; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 430

[Docket Number EERE-2015-BT-STD-
0016]

Appliance Standards and Rulemaking
Federal Advisory Committee: Notice of
Intent To Establish a Working Group
for Certain Equipment Classes of
Refrigeration Systems of Walk-in
Coolers and Freezers To Negotiate a
Notice of Proposed Rulemaking
(NOPR) for Energy Conservation
Standards

AGENCY: Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy.

ACTION: Notice of intent and
announcement of public meeting.

SUMMARY: The U.S. Department of
Energy (“DOE” or, in context, “‘the
Department”) is giving notice of a
public meeting and that DOE intends to
establish a negotiated rulemaking
working group under the Appliance
Standards and Rulemaking Federal
Advisory Committee (“ASRAC”) in
accordance with the Federal Advisory
Committee Act (“FACA”) and the
Negotiated Rulemaking Act (“NRA”) to
negotiate proposed amended energy
conservation standards for six
equipment classes (i.e., the two
equipment classes of multiplex
condensing refrigeration systems
operating at medium and low
temperatures and the four equipment
classes of dedicated condensing
refrigeration systems operating at low
temperatures) of walk-in cooler and
freezer refrigeration systems. The
purpose of the working group will be to
discuss and, if possible, reach
consensus on a proposed rule regarding
amended energy conservation standards
for only those aforementioned
equipment classes of refrigeration
systems of walk-in coolers and freezers,
as authorized by the Energy Policy and
Conservation Act (EPCA) of 1975, as
amended. The working group will
consist of representatives of parties

having a defined stake in the outcome
of the proposed standards, and will
consult as appropriate with a range of
experts on technical issues. Per the
ASRAC Charter, the working group is
expected to make a concerted effort to
negotiate a final term sheet by December
27, 2015.

DATES: DOE will host the first Working
Group meeting, which is open to the
public, and will be broadcast via
webinar on Thursday, August 27, 2015
from 9:00 a.m. to 5:00 p.m. in
Washington, DC.

Written comments and applications
(i.e., cover letter and resume) to be
appointed as members of the working
group are welcome and should be
submitted by August 12, 2015.

ADDRESSES: U.S. Department of Energy,
Forrestal Building, 1000 Independence
Avenue SW., Washington, DC 20585,
Room 8E-089. Individuals will also
have the opportunity to participate by
webinar. To register for the webinar and
receive call-in information, please
register http://www1.eere.energy.gov/
buildings/appliance_standards/
rulemaking.aspx/ruleid/30.

Interested person may submit
comments and an application for
membership (including a cover letter
and resume), identified by docket
number EERE-2015-BT-STD-0016, via
any of the following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: ASRAC@ee.doe.gov. Include
docket number EERE-2015-BT-STD—
0016 in the subject line of the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW.,
Washington, DC 20585-0121. If
possible, please submit all items on a
compact disc (CD), in which case it is
not necessary to include printed copies.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza SW., Suite 600,
Washington, DC 20024. Telephone:
(202) 586—2945. If possible, please
submit all items on a CD, in which case
it is not necessary to include printed
copies.

No telefacsimilies (faxes) will be
accepted.

Docket: The docket is available for
review at http://www.regulations.gov/

#!docketDetail;D=EERE-2015-BT-STD-
0016, including Federal Register
notices, public meeting attendee lists
and transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the http://www.regulations.gov/
#!docketDetail;D=EERE-2015-BT-STD-
0016 index. However, not all documents
listed in the index may be publicly
available, such as information that is
exempt from public disclosure.

FOR FURTHER INFORMATION CONTACT: John
Cymbalsky, U.S. Department of Energy,
Office of Building Technologies (EE-2]),
950 L’Enfant Plaza SW., Washington,
DC 20024. Phone: 202—-287-1692. Email:
asrac@ee.doe.gov.

SUPPLEMENTARY INFORMATION:

1. Authority

1I. Background

III. Proposed Negotiating Procedures

IV. Comments Requested

V. Public Participation

VI. Approval of the Office of the Secretary

I. Authority

DOE is announcing its intent to
negotiate proposed energy conservation
standards for the two walk-in cooler and
freezer equipment classes applicable to
multiplex condensing refrigeration
systems operating at medium and low
temperatures and the four walk-in
cooler and freezer equipment classes
applicable to dedicated condensing
refrigeration systems operating at low
temperatures, under the authority of
sections 563 and 564 of the NRA (5
U.S.C. 561-570, Pub. L. 104-320). The
regulation of walk-in coolers and
freezers standards that DOE is proposing
to develop under a negotiated
rulemaking will be developed under the
authority of EPCA, as amended, 42
U.S.C. 6311(1) and 42 U.S.C. 6291 et
seq.

II. Background

As required by the NRA, DOE is
giving notice that it is establishing a
working group under ASRAC to discuss
proposed energy conservation standards
for the two walk-in cooler and freezer
equipment classes applicable to
multiplex condensing refrigeration
systems operating at medium and low
temperatures and the four walk-in
cooler and freezer equipment classes
applicable to dedicated condensing
refrigeration systems operating at low
temperatures.


http://www1.eere.energy.gov/buildings/appliance_standards/rulemaking.aspx/ruleid/30
http://www1.eere.energy.gov/buildings/appliance_standards/rulemaking.aspx/ruleid/30
http://www1.eere.energy.gov/buildings/appliance_standards/rulemaking.aspx/ruleid/30
http://www.regulations.gov/#!docketDetail;D=EERE-2015-BT-STD-0016
http://www.regulations.gov/#!docketDetail;D=EERE-2015-BT-STD-0016
http://www.regulations.gov/#!docketDetail;D=EERE-2015-BT-STD-0016
http://www.regulations.gov/#!docketDetail;D=EERE-2015-BT-STD-0016
http://www.regulations.gov/#!docketDetail;D=EERE-2015-BT-STD-0016
http://www.regulations.gov/#!docketDetail;D=EERE-2015-BT-STD-0016
http://www.regulations.gov
mailto:ASRAC@ee.doe.gov
mailto:asrac@ee.doe.gov

46522 Federal Register/Vol.

80, No. 150/ Wednesday, August 5, 2015/Proposed Rules

A. Negotiated Rulemaking

Consistent with the parties’ settlement
agreement in Lennox v. DOE, No. 14—
60535 (5th Cir.), DOE is supporting the
use of the negotiated rulemaking
process to discuss and develop
proposed energy conservation standards
for the two walk-in cooler and freezer
equipment classes applicable to
multiplex condensing refrigeration
systems operating at medium and low
temperatures and the four walk-in
cooler and freezer equipment classes
applicable to dedicated condensing
refrigeration systems operating at low
temperatures. The primary reason for
using the negotiated rulemaking process
for this product is that stakeholders
strongly support a consensual
rulemaking effort. DOE believes such a
regulatory negotiation process will be
less adversarial and better suited to
resolving complex technical issues. An
important virtue of negotiated
rulemaking is that it allows expert
dialog that is much better than
traditional techniques at getting the
facts and issues right and will result in
a proposed rule that will effectively
reflect Congressional intent.

A regulatory negotiation will enable
DOE to engage in direct and sustained
dialog with informed, interested, and
affected parties when drafting the
regulation, rather than obtaining input
during a public comment period after
developing and publishing a proposed
rule. A rule drafted by negotiation with
informed and affected parties is
expected to be potentially more
pragmatic and more easily implemented
than a rule arising from the traditional
process. Such rulemaking improvement
is likely to provide the public with the
full benefits of the rule while
minimizing the potential negative
impact of a proposed regulation
conceived or drafted without the full
prior input of outside knowledgeable
parties. Because a negotiating working
group includes representatives from the
major stakeholder groups affected by or
interested in the rule, the number of
public comments on the proposed rule
may be decreased. DOE anticipates that
there will be a need for fewer
substantive changes to a proposed rule
developed under a regulatory
negotiation process prior to the
publication of a final rule.

B. The Concept of Negotiated
Rulemaking

Usually, DOE develops a proposed
rulemaking using Department staff and
consultant resources. Congress noted in
the NRA, however, that regulatory
development may “discourage the

affected parties from meeting and
communicating with each other, and
may cause parties with different
interests to assume conflicting and
antagonistic positions. . . .”” 5 U.S.C.
561(2)(2). Congress also stated that
“adversarial rulemaking deprives the
affected parties and the public of the
benefits of face-to-face negotiations and
cooperation in developing and reaching
agreement on a rule. It also deprives
them of the benefits of shared
information, knowledge, expertise, and
technical abilities possessed by the
affected parties.” 5 U.S.C. 561(2)(3).

Using negotiated rulemaking to
develop a proposed rule differs
fundamentally from the Department-
centered process. In negotiated
rulemaking, a proposed rule is
developed by an advisory committee or
working group, chartered under FACA,
5 U.S.C. App. 2, composed of members
chosen to represent the various interests
that will be significantly affected by the
rule. The goal of the advisory committee
or working group is to reach consensus
on the treatment of the major issues
involved with the rule. The process
starts with the Department’s careful
identification of all interests potentially
affected by the rulemaking under
consideration. To help with this
identification, the Department publishes
a notice of intent such as this one in the
Federal Register, identifying a
preliminary list of interested parties and
requesting public comment on that list.
Following receipt of comments, the
Department establishes an advisory
committee or working group
representing the full range of
stakeholders to negotiate a consensus on
the terms of a proposed rule.
Representation on the advisory
committee or working group may be
direct; that is, each member may
represent a specific interest, or may be
indirect, such as through trade
associations and/or similarly-situated
parties with common interests. The
Department is a member of the advisory
committee or working group and
represents the Federal government’s
interests. The advisory committee or
working group chair is assisted by a
neutral mediator who facilitates the
negotiation process. The role of the
mediator, also called a facilitator, is to
apply proven consensus-building
techniques to the advisory committee or
working group process.

After an advisory committee or
working group reaches consensus on the
provisions of a proposed rule, the
Department, consistent with its legal
obligations, uses such consensus as the
basis of its proposed rule, which then is
published in the Federal Register. This

publication provides the required public
notice and provides for a public
comment period. Other participants and
other interested parties retain their
rights to comment, participate in an
informal hearing (if requested), and
request judicial review. DOE
anticipates, however, that the pre-
proposal consensus agreed upon by the
advisory committee or working group
will narrow any issues in the
subsequent rulemaking.

C. Proposed Rulemaking for Energy
Conservation Standards Regarding
Certain Equipment Classes of Walk-in
Coolers and Freezers

The NRA enables DOE to establish an
advisory committee or working group if
it is determined that the use of the
negotiated rulemaking process is in the
public interest. DOE intends to develop
Federal regulations that build on the
depth of experience accrued in both the
public and private sectors in
implementing standards and programs.

DOE is supporting the use of the
regulatory negotiation process in order
to provide for obtaining a diverse array
of in-depth input, as well as an
opportunity for increased collaborative
discussion from both private-sector
stakeholders and government officials
who are familiar with the energy
efficiency of walk-in coolers and
freezers.

D. Department Commitment

In initiating this regulatory
negotiation process to develop
amendments to the energy conservation
standards for the two walk-in cooler and
freezer equipment classes applicable to
multiplex condensing refrigeration
systems operating at medium and low
temperatures and the four walk-in
cooler and freezer equipment classes
applicable to dedicated condensing
refrigeration systems operating at low
temperatures, DOE is making a
commitment to provide adequate
resources to facilitate timely and
successful completion of the process.
This commitment includes making the
process a priority activity for all
representatives, components, officials,
and personnel of the Department who
need to be involved in the rulemaking,
from the time of initiation until such
time as a final rule is issued or the
process is expressly terminated. DOE
will provide administrative support for
the process and will take steps to ensure
that the advisory committee or working
group has the dedicated resources it
requires to complete its work in a timely
fashion. Specifically, DOE will make
available the following support services:
Properly equipped space adequate for



Federal Register/Vol.

80, No. 150/ Wednesday, August 5, 2015/Proposed Rules

46523

public meetings and caucuses; logistical
support; word processing and
distribution of background information;
the service of a facilitator; and such
additional research and other technical
assistance as may be necessary.

To the maximum extent possible
consistent with the legal obligations of
the Department, DOE will use the
consensus of the advisory committee or
working group as the basis for the rule
the Department proposes for public
notice and comment.

E. Negotiating Consensus

As discussed above, the negotiated
rulemaking process differs
fundamentally from the usual process
for developing a proposed rule.
Negotiation enables interested and
affected parties to discuss various
approaches to issues rather than asking
them only to respond to a proposal
developed by the Department. The
negotiation process involves a mutual
education of the various parties on the
practical concerns about the impact of
standards. Each advisory committee or
working group member participates in
resolving the interests and concerns of
other members, rather than leaving it up
to DOE to evaluate and incorporate
different points of view.

A key principle of negotiated
rulemaking is that agreement is by
consensus of all the interests. Thus, no
one interest or group of interests is able
to control the process. The NRA defines
consensus as the unanimous
concurrence among interests
represented on a negotiated rulemaking
committee or working group, unless the
committee or working group itself
unanimously agrees to use a different
definition. 5 U.S.C. 562. In addition,
experience has demonstrated that using
a trained mediator to facilitate this
process will assist all parties, including
DOE, in identifying their real interests
in the rule, and thus will enable parties
to focus on and resolve the important
issues.

III. Proposed Negotiating Procedures
A. Key Issues for Negotiation

The following issues and concerns
will underlie the work of the Negotiated
Rulemaking Committee for walk-in
coolers and freezers and be limited to
the items specified below:

e Proposed energy conservation
standards for the two walk-in cooler and
freezer equipment classes applicable to
multiplex condensing refrigeration
systems operating at medium and low
temperatures and the four walk-in
cooler and freezer equipment classes
applicable to dedicated condensing

refrigeration systems operating at low
temperatures. See 10 CFR 431.306(e).;
and

e As part of the analysis considered
underlying the proposed energy
conservation standards mentioned, DOE
will consider any comments (including
any accompanying data) regarding the
potential impacts of these six proposed
standards on installers.

To examine the underlying issues
outlined above, all parties in the
negotiation will need DOE to provide
data and an analytic framework
complete and accurate enough to
support their deliberations. DOE’s
analyses must be adequate to inform a
prospective negotiation—for example,
DOE published the technological and
economic spreadsheets associated with
the June 3, 2014 final rule along with a
technical support document detailing
those analyses. See http://
www.regulations.gov/
#!documentDetail;D=EERE-2008-BT-
STD-0015-0131). DOE expects to start
the Working Group’s discussions with a
list of analytical issues that should be
considered for revision based on the
June 2014 analysis for the six equipment
classes of refrigeration walk-in cooler
and freezer refrigeration systems subject
to the negotiations and encourages
interested parties to submit any new
data to be considered to the Working
Group.

B. Formation of Working Group

A working group will be formed and
operated in full compliance with the
requirements of FACA and in a manner
consistent with the requirements of the
NRA. DOE has determined that the
working group shall not exceed 25
members. The Department believes that
more than 25 members would make it
difficult to conduct effective
negotiations. DOE is aware that there are
many more potential participants than
there are membership slots on the
working group. The Department does
not believe, nor does the NRA
contemplate, that each potentially
affected group must participate directly
in the negotiations; nevertheless, each
affected interest can be adequately
represented. To have a successful
negotiation, it is important for interested
parties to identify and form coalitions
that adequately represent significantly
affected interests. To provide adequate
representation, those coalitions must
agree to support, both financially and
technically, a member of the working
group whom they choose to represent
their interests.

DOE recognizes that when it
considers adding covered products and
establishing energy efficiency standards

for residential products and commercial
equipment, various segments of society
may be affected in different ways—in
some cases, producing unique
“interests” in a proposed rule based on
income, gender, or other factors. The
Department will pay attention to
providing that any unique interests that
have been identified, and that may be
significantly affected by the proposed
rule, are represented.

FACA also requires that members of
the public have the opportunity to
attend meetings of the full committee
and speak or otherwise address the
committee during the public comment
period. In addition, any member of the
public is permitted to file a written
statement with the advisory committee.
DOE plans to follow these same
procedures in conducting meetings of
the working group.

C. Interests Involved/Working Group
Membership

DOE anticipates that the working
group will comprise no more than 25
members who represent affected and
interested stakeholder groups, at least
one of whom must be a member of the
ASRAC. As required by FACA, the
Department will conduct the negotiated
rulemaking with particular attention to
ensuring full and balanced
representation of those interests that
may be significantly affected by the
proposed rule governing standards for
the two walk-in cooler and freezer
equipment classes applicable to
multiplex condensing refrigeration
systems operating at medium and low
temperatures and the four walk-in
cooler and freezer equipment classes
applicable to dedicated condensing
refrigeration systems operating at low
temperatures. Section 562 of the NRA
defines the term “interest” as “with
respect to an issue or matter, multiple
parties which have a similar point of
view or which are likely to be affected
in a similar manner.” Listed below are
parties the Department to date has
identified as being “significantly
affected” by a proposed rule regarding
the energy efficiency of walk-in coolers
and freezers.

¢ The Department of Energy;

e Trade Associations representing
refrigeration system manufacturers of
walk-in coolers and freezers;

e Manufacturers of refrigeration
systems of walk-in coolers and freezers;
¢ Manufacturers of walk-in coolers

and freezer refrigeration system
components and related suppliers;

¢ Distributors or contractors selling or
installers of refrigeration systems of
walk-in coolers and freezers;

¢ Utilities;
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¢ Energy efficiency/environmental
advocacy groups; and

e Commercial customers.

One purpose of this notice of intent is
to determine whether Federal
regulations for the two walk-in cooler
and freezer equipment classes
applicable to multiplex condensing
refrigeration systems operating at
medium and low temperatures and the
four walk-in cooler and freezer
equipment classes applicable to
dedicated condensing refrigeration
systems operating at low temperatures
will significantly affect interests that are
not listed above. DOE invites comment
and suggestions on its initial list of
significantly affected interests.

Members may be individuals or
organizations. If the effort is to be
fruitful, participants in the working
group should be able to fully and
adequately represent the viewpoints of
their respective interests. This
document gives notice of DOE’s process
to other potential participants and
affords them the opportunity to request
representation in the negotiations.
Those who wish to be appointed as
members of the working group, should
submit a request to DOE, in accordance
with the public participation procedures
outlined in the DATES and ADDRESSES
sections of this notice of intent.
Membership of the working group is
likely to involve:

¢ Attendance at approximately eight
(8), one (1)- to two (2)-day meetings
(with the potential for two (2) additional
one (1)- or two (2)-day meetings);

e Travel costs to those meetings; and

e Preparation time for those meetings.

Members serving on the working
group will not receive compensation for
their services. Interested parties who are
not selected for membership on the
working group may make valuable
contributions to this negotiated
rulemaking effort in any of the following
ways:

e The person may request to be
placed on the working group mailing
list and submit written comments as
appropriate.

e The person may attend working
group meetings, which are open to the
public; caucus with his or her interest’s
member on the working group; or even
address the working group during the
public comment portion of the working
group meeting.

e The person could assist the efforts
of a workgroup that the working group
might establish.

A working group may establish
informal workgroups, which usually are
asked to facilitate committee
deliberations by assisting with various
technical matters (e.g., researching or

preparing summaries of the technical
literature or comments on specific
matters such as economic issues).
Workgroups also might assist in
estimating costs or drafting regulatory
text on issues associated with the
analysis of the costs and benefits
addressed, or formulating drafts of the
various provisions and their
justifications as previously developed
by the working group. Given their
support function, workgroups usually
consist of participants who have
expertise or particular interest in the
technical matter(s) being studied.
Because it recognizes the importance of
this support work for the working
group, DOE will provide appropriate
technical expertise for such workgroups.

D. Good Faith Negotiation

Every working group member must be
willing to negotiate in good faith and
have the authority, granted by his or her
constituency, to do so. The first step is
to ensure that each member has good
communications with his or her
constituencies. An intra-interest
network of communication should be
established to bring information from
the support organization to the member
at the table, and to take information
from the table back to the support
organization. Second, each organization
or coalition, therefore, should designate
as its representative a person having the
credibility and authority to ensure that
needed information is provided and
decisions are made in a timely fashion.
Negotiated rulemaking can require the
appointed members to give a significant
sustained for as long as the duration of
the negotiated rulemaking. Other
qualities of members that can be helpful
are negotiating experience and skills,
and sufficient technical knowledge to
participate in substantive negotiations.

Certain concepts are central to
negotiating in good faith. One is the
willingness to bring all issues to the
bargaining table in an attempt to reach
a consensus, as opposed to keeping key
issues in reserve. The second is a
willingness to keep the issues at the
table and not take them to other forums.
Finally, good faith includes a
willingness to move away from some of
the positions often taken in a more
traditional rulemaking process, and
instead explore openly with other
parties all ideas that may emerge from
the working group’s discussions.

E. Facilitator

The facilitator will act as a neutral in
the substantive development of the
proposed standard. Rather, the
facilitator’s role generally includes:

e Impartially assisting the members of
the working group in conducting
discussions and negotiations; and

¢ Impartially assisting in performing
the duties of the Designated Federal
Official under FACA.

F. Department Representative

The DOE representative will be a full
and active participant in the consensus
building negotiations. The Department’s
representative will meet regularly with
senior Department officials, briefing
them on the negotiations and receiving
their suggestions and advice so that he
or she can effectively represent the
Department’s views regarding the issues
before the working group. DOE’s
representative also will ensure that the
entire spectrum of governmental
interests affected by the standards
rulemaking, including the Office of
Management and Budget, the Attorney
General, and other Departmental offices,
are kept informed of the negotiations
and encouraged to make their concerns
known in a timely fashion.

G. Working Group and Schedule

After evaluating the comments
submitted in response to this notice of
intent and the requests for nominations,
DOE will either inform the members of
the working group that they have been
selected or determine that conducting a
negotiated rulemaking is inappropriate.

Per the ASRAC Charter, the working
group is expected to make a concerted
effort to negotiate a final term sheet by
December 27, 2015.

DOE will advise working group
members of administrative matters
related to the functions of the working
group before beginning. While the
negotiated rulemaking process is
underway, DOE is committed to
performing much of the same analysis
as it would during a normal standards
rulemaking process and to providing
information and technical support to the
working group.

IV. Comments Requested

DOE requests comments on which
parties should be included in a
negotiated rulemaking to develop draft
language pertaining to the energy
efficiency of walk-in coolers and
freezers and suggestions of additional
interests and/or stakeholders that
should be represented on the working
group. All who wish to participate as
members of the working group should
submit a request for nomination to DOE.

V. Public Participation

Members of the public are welcome to
observe the business of the meeting and,
if time allows, may make oral
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statements during the specified period
for public comment. To attend the
meeting and/or to make oral statements
regarding any of the items on the
agenda, email asrac@ee.doe.gov. In the
email, please indicate your name,
organization (if appropriate),
citizenship, and contact information.
Please note that foreign nationals
participating in the public meeting are
subject to advance security screening
procedures which require advance
notice prior to attendance at the public
meeting. If a foreign national wishes to
participate in the public meeting, please
inform DOE as soon as possible by
contacting Ms. Regina Washington at
(202) 586—1214 or by email:
Regina.Washington@ee.doe.gov so that
the necessary procedures can be
completed. Anyone attending the
meeting will be required to present a
government photo identification, such
as a passport, driver’s license, or
government identification. Due to the
required security screening upon entry,
individuals attending should arrive
early to allow for the extra time needed.

Due to the REAL ID Act implemented
by the Department of Homeland
Security (DHS) recent changes regarding
ID requirements for individuals wishing
to enter Federal buildings from specific
states and U.S. territories. Driver’s
licenses from the following states or
territory will not be accepted for
building entry and one of the alternate
forms of ID listed below will be
required.

DHS has determined that regular
driver’s licenses (and ID cards) from the
following jurisdictions are not
acceptable for entry into DOE facilities:
Alaska, Louisiana, New York, American
Samoa, Maine, Oklahoma, Arizona,
Massachusetts, Washington, and
Minnesota.

Acceptable alternate forms of Photo-
ID include: U.S. Passport or Passport
Card; an Enhanced Driver’s License or
Enhanced ID-Card issued by the states
of Minnesota, New York or Washington
(Enhanced licenses issued by these
states are clearly marked Enhanced or
Enhanced Driver’s License); a military
ID or other Federal government issued
Photo-ID card.

VI. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s notice of intent.

Issued in Washington, DC, on July 31,
2015.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency and Renewable Energy.

[FR Doc. 2015-19235 Filed 8—4-15; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2015-2270; Airspace
Docket No. 12-AWP-11]

Proposed Establishment of Class E
Airspace, Cottonwood, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Cottonwood
Airport, Cottonwood, AZ, to
accommodate new Standard Instrument
Approach Procedures at the airport. The
FAA found establishment of controlled
airspace necessary for the safety and
management of Instrument Flight Rules
(IFR) operations.

DATES: Comments must be received on
or before September 21, 2015.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590; Telephone (202)
366—9826. You must identify FAA
Docket No. FAA—-2015-2270; Airspace
Docket No. 12-AWP-11, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (Telephone 1-800—
647-5527), is on the ground floor of the
building at the above address.

FAA Order 7400.9Y, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. The Order is also
available for inspection at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030, or go to http://

www.archives.gov/federal register/
code of federal-regulations/ibr_
locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15. For further information,
you can contact the Airspace Policy and
Regulations Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
Telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT: Rob
Riedl, Federal Aviation Administration,
Operations Support Group, Western
Service Center, 1601 Lind Avenue SW.,
Renton, WA 98057; Telephone (425)
203—4534.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part, A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish controlled airspace at
Cottonwood Airport, Cottonwood, AZ.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2015-2270/Airspace
Docket No. 12-AWP-11.” The postcard
will be date/time stamped and returned
to the commenter.
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Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://www.faa.
gov/airports_airtraffic/air traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Availability and Summary of
Documents Proposed for Incorporation
by Reference

This document proposes to amend
FAA Order 7400.9Y, Airspace
Designations and Reporting Points,
dated August 6, 2014, and effective
September 15, 2014. FAA Order
7400.9Y is publicly available as listed in
the ADDRESSES section of this proposed
rule. FAA Order 7400.9Y lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by establishing Class E
airspace extending upward from 700
feet above the surface at Cottonwood
Airport, Cottonwood, AZ. The Class E
airspace area would be established
within a 4-mile radius of Cottonwood
Airport, with a segment extending from
the 4-mile radius to 15 miles southeast
of the airport. This action is necessary
for the safety and management of
standard instrument approach
procedures for IFR operations at the
airport.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9Y, dated August 6, 2014,
and effective September 15, 2014, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations

listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Y,
Airspace Designations and Reporting
Points, dated August 6, 2014, and
effective September 15, 2014, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * * * *

AWP AZ E5 Cottonwood, AZ [New]

Cottonwoood Airport, AZ

(Lat. 34°43’48” N., long. 112°0207” W.)

That airspace extending upward from 700
feet above the surface within a 4-mile radius
of Cottonwood Airport excluding that
airspace southwest of a line beginning where
the 299° bearing from the airport intersects
the 4-mile radius to a point where the 181°
bearing from the airport intersects the 4-mile
radius; and that airspace 1.8 miles southwest
and 1.2 miles northeast of the 150° bearing
from the 4-mile radius to 15 miles southeast
of the airport.

Issued in Seattle, Washington, on July 29,
2015.
Christopher Ramirez,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2015-19240 Filed 8—4-15; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 22, 85, 86, 600, 1033,
1036, 1037, 1039, 1042, 1065, 1066, and
1068

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 512, 523, 534, 535, 537,
and 583

[EPA-HQ-OAR-2014-0827; NHTSA-2014—
0132; FRL-9931-48-0OAR]

RIN 2060-AS16; 2127-AL52

Greenhouse Gas Emissions and Fuel
Efficiency Standards for Medium- and
Heavy-Duty Engines and Vehicles—
Phase 2; Notice of Public Hearings and
Comment Period

Correction

Proposed Rule document 2015-18527
was inadvertently published in the
Rules section of the issue of July 28,
2015, beginning on page 44893. It
should have appeared in the Proposed
Rules section.

[FR Doc. 2015-19297 Filed 8-3-15; 11:15 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF TRANSPORTATION

Maritime Administration

46 CFR Part 296
[Docket Number MARAD-2014-0043]
RIN 2133-AB86

Maritime Security Program

AGENCY: Maritime Administration,
Department of Transportation.

ACTION: Notice of proposed rulemaking,
request for comments.

SUMMARY: The Maritime Administration
(“MARAD?”) is soliciting public
comments on amendments to its
regulations that implement amendments
to the Maritime Security Act of 2003 by
the National Defense Authorization Act
for Fiscal Year 2013 (“NDAA 2013”).
The proposed revisions to the
regulation, among other things, make
changes to vessel eligibility for
participation in the Maritime Security
Program (MSP), authorize the extension
of current MSP Operating Agreements,
establish a new procedure for the award
of new MSP Operating Agreements,
extend the MSP through fiscal year
2025, update the Operating Agreement
payments and schedule of payments,
and eliminate the Maintenance and
Repair Pilot Program.

DATES: Comments must be received on

or before October 5, 2015. MARAD will
consider comments filed after this date
to the extent practicable.

ADDRESSES: You may submit comments
identified by DOT Docket Number
MARAD-2014-0043 by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Search MARAD—
2014-0043 and follow the instructions
for submitting comments.

e Email: Rulemakings. MARAD@
dot.gov. Include MARAD-2014-0043 in
the subject line of the message.

e Fax:(202) 493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building,
Room W12-140, Washington, DC 20590.
If you would like to know that your
comments reached the facility, please
enclose a stamped, self-addressed
postcard or envelope.

e Hand Delivery/Courier: Docket
Management Facility, U.S. Department
of Transportation, 1200 New Jersey
Avenue SE., West Building, Room W12—
140, Washington, DC 20590. The Docket
Management Facility is open 9:00 a.m.
to 5:00 p.m., Monday through Friday,
except on Federal holidays.

Note: If you fax, mail or hand deliver your
input we recommend that you include your
name and a mailing address, an email
address, or a telephone number in the body
of your document so that we can contact you
if we have questions regarding your
submission. If you submit your inputs by
mail or hand delivery, submit them in an
unbound format, no larger than 8 1/2 by 11
inches, suitable for copying and electronic
filing.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
rulemaking. All comments received will
be posted without change to the docket
at www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
section entitled Public Participation.
FOR FURTHER INFORMATION CONTACT:
William G. Kurfehs, Acting Director,
Office of Sealift Support, U.S.
Department of Transportation, Maritime
Administration, 1200 New Jersey
Avenue SE, Washington, DC 20590.
Telephone (202) 366—2318; Fax (202)
366—5904, electronic mail to
Bill. Kurfehs@dot.gov. If you have
questions on viewing the Docket, call
Docket Operations, telephone: (800)
647-5527.

SUPPLEMENTARY INFORMATION:

Background

Section 3508 of the NDAA 2013
authorized the extension of the
Maritime Security Program through
fiscal year 2025. Under Section 3508,
the Secretary of Transportation, acting
through the Maritime Administrator, is
authorized to offer to extend the existing
60 MSP Operating Agreements through
fiscal year 2025. Section 3508
authorized a new payment schedule of
increasing MSP Operating Agreement
payments through fiscal year 2025.
Section 3508 also provided a new
procedure for awarding MSP Operating
Agreements, including a new priority
system for the award of operating
agreements. Under the new priority,
award will be first based on vessel type
as determined by military requirements
and then based on the citizenship status
of the applicant. Section 3508 revised
the procedure for the transfer of
Operating Agreements by eliminating
the requirement to first offer an
Operating Agreement to a U.S. Citizen
under 46 U.S.C. 50501. In addition,
Section 3508 eliminated the procedure
for early termination of MSP Operating
Agreements by available replacement
vessels. Section 3508 also the
eliminated the eligibility of Lighter

Aboard Ship (LASH) vessels to
participate in the MSP Fleet as a stand-
alone category of vessel. The proposed
rule eliminates the Maintenance and
Repair Pilot Program, which has sunset
and was not extended by the NDAA
2013. The proposed rule also updates
MARAD’s address for the purposes of
submitting required reports and
vouchers.

Public Participation

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number in your comments. MARAD
encourages you to provide concise
comments. However, you may attach
necessary additional documents to your
comments. There is no limit on the
length of the attachments. Please submit
your comments, including the
attachments, following the instructions
provided under the above heading
entitled ADDRESSES.

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Department
of Transportation, Maritime
Administration, Office of Legislation
and Regulations, MAR-225, W24-220,
1200 New Jersey Avenue SE,
Washington, DC 20590. When you send
comments containing information
claimed to be confidential information,
you should include a cover letter setting
forth with specificity the basis for any
such claim and, if possible, a summary
of your submission that could be made
available to the public.

MARAD will consider all comments
received before the close of business on
the comment closing date indicated
above under DATES. To the extent
possible, MARAD will also consider
comments received after that date. If a
comment is received too late for
MARAD to consider in developing a
final rule (assuming that one is issued),
MARAD will consider that comment as
an informal suggestion for future
rulemaking action.

For access to the docket to read
background documents, including those
referenced in this document, or to
submit or read comments received, go to
the Docket Management Facility, U.S.
Department of Transportation, 1200
New Jersey Avenue SE., West Building,
Room W12-140, Washington, DC 20590.
The Docket Management Facility is
open 9:00 a.m. to 5:00 p.m., Monday
through Friday, except on Federal
holidays. To review documents, read
comments or to submit comments, the


http://www.regulations.gov
http://www.regulations.gov
mailto:Rulemakings.MARAD@dot.gov
mailto:Rulemakings.MARAD@dot.gov
mailto:Bill.Kurfehs@dot.gov
http://www.regulations.gov

46528 Federal Register/Vol.

80, No. 150/ Wednesday, August 5, 2015/Proposed Rules

docket is also available online at http://
www.regulations.gov., keyword search
MARAD-2014-0043.

Please note that even after the
comment period has closed, MARAD
will continue to file relevant
information in the Docket as it becomes
available. Further, some people may
submit late comments. Accordingly,
MARAD recommends that you
periodically check the Docket for new
material.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the DOT Privacy Act system of
records notice for the Federal Docket
Management System (FDMS) in the
Federal Register published on January
17, 2008, (73 FR 3316) at http://
edocket.access.gpo.gov/2008/pdf/E8—
785.pdf.

Rulemaking Analysis and Notices

Executive Orders 12866 (Regulatory
Planning and Review), 13563
(Improving Regulation and Regulatory
Review) and DOT Regulatory Policies
and Procedures. Under E.O. 12866 (58
FR 51735, October 4, 1993),
supplemented by E.0.13563 (76 FR
3821, January 18, 2011) and DOT
policies and procedures, MARAD must
determine whether a regulatory action is
“significant,” and therefore subject to
Office of Management and Budget
(OMB) review and the requirements of
the E.O. The Order defines “significant
regulatory action” as one likely to result
in a rule that may: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
government or communities; (2) create a
serious inconsistency or otherwise
interfere with an action taken or
planned by another Agency;(3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; and. (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the E.O.

A determination has been made that
this notice of proposed rulemaking is
not considered a significant regulatory
action under section 3(f) of Executive
Order 12866. This rulemaking will not
result in an annual effect on the

economy of $100 million or more. It is
also not considered a major rule for
purposes of Congressional review under
Public Law 104—121. This rulemaking is
also not significant under the Regulatory
Policies and Procedures of the
Department of Transportation (44 FR
11034, February 26, 1979). The costs
and overall economic impact of this
rulemaking do not require further
analysis.

Executive Order 13132 (Federalism)

This rulemaking was analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”) and have
determined that it does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
summary impact statement. This
rulemaking has no substantial effect on
the States, or on the current Federal-
State relationship, or on the current
distribution of power and
responsibilities among the various local
officials. Nothing in this document
preempts any State law or regulation.
Therefore, MARAD did not consult with
State and local officials because it was
not necessary.

Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

MARAD does not believe that this
rulemaking will significantly or
uniquely affect the communities of
Indian tribal governments when
analyzed under the principles and
criteria contained in Executive Order
13175 (Consultation and Coordination
with Indian Tribal Governments).
Therefore, the funding and consultation
requirements of this Executive Order do
not apply.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing
Executive Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this rulemaking.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
requires MARAD to assess whether this
rulemaking would have a significant
economic impact on a substantial
number of small entities and to
minimize any adverse impact. MARAD
certifies that this rulemaking will not
have a significant economic impact on
a substantial number of small entities.

Environmental Assessment

We have analyzed this rulemaking for
purposes of compliance with the

National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and have
concluded that under the categorical
exclusions provision in section 4.05 of
Maritime Administrative Order (MAQO)
600-1, ‘“Procedures for Considering
Environmental Impacts,” 50 FR 11606
(March 22, 1985), neither the
preparation of an Environmental
Assessment, an Environmental Impact
Statement, nor a Finding of No
Significant Impact for this rulemaking is
required. This rulemaking has no
environmental impact.

Executive Order 13211 (Energy Supply,
Distribution, or Use)

MARAD has determined that this
rulemaking will not significantly affect
energy supply, distribution, or use.
Therefore, no Statement of Energy
Effects is required.

Executive Order 13045 (Protection of
Children)

Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks, requires
agencies issuing “‘economically
significant” rules that involve an
environmental health or safety risk that
may disproportionately affect children,
to include an evaluation of the
regulation’s environmental health and
safety effects on children. As discussed
previously, this rulemaking is not
economically significant, and will cause
no environmental or health risk that
disproportionately affects children.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminates
ambiguity, and reduce burden.

Executive Order 12630 (Taking of
Private Property)

This rulemaking will not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

International Trade Impact Assessment

This rulemaking is not expected to
contain standards-related activities that
create unnecessary obstacles to the
foreign commerce of the United States.

Privacy Impact Assessment

Section 522(a)(5) of the
Transportation, Treasury, Independent
Agencies, and General Government
Appropriations Act, 2005 (Pub. L. 108—
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447, div. H, 118 Stat. 2809 at 3268)
requires the Department of
Transportation and certain other Federal
agencies to conduct a privacy impact
assessment of each proposed rule that
will affect the privacy of individuals.
Claims submitted under this rule will be
treated the same as all legal claims
received by MARAD. The processing
and treatment of any claim within the
scope of this rulemaking by MARAD
shall comply with all legal, regulatory
and policy requirements regarding
privacy.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 requires Agencies to evaluate
whether an Agency action would result
in the expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of $141.3 million
or more (as adjusted for inflation) in any
1 year, and if so, to take steps to
minimize these unfunded mandates.
This rulemaking will not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It will not result in costs of $141.3
million or more to either State, local, or
tribal governments, in the aggregate, or
to the private sector, and is the least
burdensome alternative that achieves
the objectives of the rule.

Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501 et seq.),
Federal agencies must obtain approval
from OMB for each collection of
information they conduct, sponsor, or
require through regulations. This
rulemaking proposes to update the
regulations due to amendments to the
Maritime Security Act. This rulemaking
contains no new or amended
information collection or recordkeeping
requirements that have been approved
or require approval by OMB.

List of Subjects in 46 CFR Part 296

Assistance payments, Maritime
carriers, Reporting and record keeping
requirements.

For the reasons set out in the
preamble, the Maritime Administration

proposes to amend 46 CFR part 296 as
follows:

PART 296—MARITIME SECURITY
PROGRAM

m 1. The authority citation for part 296
is revised to read as follows:

Authority: Pub. L. 108-136, Pub. L. 109—
163, Pub. L. Pub. L. 112-239; 49 U.S.C.
322(a), 49 CFR 1.93.

m 2. Amend § 296.2 by:
m a. Revising the definitions of Foreign
Commerce, MSA 2003, Participating
Fleet Vessel, and Section 2 Citizen; and
m b. Removing the definition of Lash
Vessel.

The revisions to read as follows:

§296.2 Definitions.
* * * * *

Foreign Commerce means—

(1) Commerce or trade between the
United States, its territories, or the
District of Columbia, and a foreign
country; and

(2) Commerce or trade between
foreign countries.

* * * * *

MSA 2003 means the Maritime
Security Act of 2003, as amended.

* * * * *

Participating Fleet Vessel means a
vessel that—

(1) On October 1, 2015—

(i) Meets the requirements of
paragraph (1), (2), (3), or (4) of section
53102(c) of the MSA; and

(ii) Is less than 20 years old of age if
the vessel is a tank vessel, or is less than
25 years of age for all other vessel types;
and

(2) on December 31, 2014, is covered
by an operating agreement under 46
U.S.C. chapter 531.

* * * * *

Section 2 Citizen means a United
States citizen within the meaning of 46
U.S.C. 50501, without regard to any
statute that “deems” a vessel to be
owned and operated by a United States
citizen within the meaning of 46 U.S.C.
50501.

* * * * *

m 3. Amend § 296.11(a)(3) by revising it
to read as follows:

§296.11 Vessel requirements.

(a] * % %

(3) The vessel is self-propelled and—

(i) Is a tank vessel that is 10 years of
age or less on the date the vessel is
included in the Fleet; or

(ii) Is any other type of vessel that is
15 years of age or less on the date the
vessel is included in the Fleet;

§§296.21, 296.22, 296.23 [Removed
and reserved].

W 4. Remove and reserve §§ 296.21
through 296.23.
m 5. Revise § 296.24 to read as follows:

§296.24 Subsequent awards of MSP
Operating Agreements.

(a) MARAD intends to ensure that all
available MSP Operating Agreements
are fully utilized at all times, in order
to maximize the benefit of the MSP.
Accordingly, when an MSP Operating
Agreement becomes available through
termination by the Secretary or early
termination by the MSP contractor, and
no transfer under 46 U.S.C. 53105(e) is
involved, MARAD will reissue the MSP
Operating Agreement pursuant to the
following criteria:

(1) The proposed vessel shall meet the
requirements for vessel eligibility in 46
U.S.C. 53102(b);

(2) The applicant shall meet the vessel
ownership and operating requirements
for priority in 46 U.S.C. 53103(c); and

(3) Priority will be assigned on the
basis of vessel type established by
military requirements specified by the
Secretary of Defense. After
consideration of military requirements,
priority shall be given to an applicant
that—

(i) Is a United States citizen under
section 50501 of this title; and

(ii) Offers a vessel of the type
established by the Secretary of Defense
as meeting military requirements.

(b) MARAD shall allow an applicant
at least 30 days to submit an application
for a new Operating Agreement.

(c) MARAD and USTRANSCOM will
determine if the applications received
form an adequate pool for award of a
reissued MSP Operating Agreement. If
so, MARAD will award a reissued MSP
Operating Agreement from that pool of
qualified applicants in its discretion
according to the procedures of
paragraph (b) of this section, subject to
approval of the Secretary of Defense.
MARAD and USTRANSCOM may
decide to open a new round of
applications. MARAD shall provide
written reasons for denying
applications. Inasmuch as MSP furthers
a public purpose and MARAD does not
acquire goods or services through MSP,
the selection process for award of MSP
Operating Agreements does not
constitute an acquisition process subject
to any procurement law or the Federal
Acquisition Regulations.

W 6. Revise § 296.30 to read as follows:

§296.30 General conditions.

(a) Approval. The Secretary, in
conjunction with the Secretary of
Defense, may approve applications to
enter into an MSP Operating Agreement
and make MSP Payments with respect
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to vessels that are determined by the
Secretary to be commercially viable and
those that are deemed by the Secretary
of Defense to be militarily useful for
meeting the sealift needs of the United
States in time of war or national
emergencies. The Secretary announced
an initial award of 60 MSP Operating
Agreements on January 12, 2005. In June
2014, the Secretary extended the term of
all 60 MSP Operating Agreements
through FY 2025.

(b) Effective date—(1) General Rule.
Unless otherwise provided, the effective
date of an MSP Operating Agreement is
October 1, 2005.

(2) Exceptions. In the case of an
Eligible Vessel to be included in an MSP
Operating Agreement that is on charter
to the U.S. Government, other than a
charter under the provisions of an
Emergency Preparedness Agreement
(EPA) provided by section 53107 of the
MSA 2003, as amended unless an earlier
date is requested by the applicant, the
effective date for an MSP Operating
Agreement shall be:

(i) The expiration or termination date
of the Government charter covering the
vessel; or

(ii) Any earlier date on which the
vessel is withdrawn from that charter,
but not before October 1, 2005.

(c) Replacement Vessels. A Contractor
may replace an MSP vessel under an
MSP Operating Agreement with another
vessel that is eligible to be included in
the MSP under section 296.11(a), if the
Secretary, in conjunction with the
Secretary of Defense, approves the
replacement vessel.

(d) Termination by the Secretary. If
the Contractor materially fails to comply
with the terms of the MSP Operating
Agreement:

(1) The Secretary shall notify the
Contractor and provide a reasonable
opportunity for the Contractor to
comply with the MSP Operating
Agreement;

(2) The Secretary shall terminate the
MSP Operating Agreement if the
Contractor fails to achieve such
compliance; and

(3) Upon such termination, any funds
obligated by the relevant MSP Operating
Agreement shall be available to the
Secretary to carry out the MSP.

(e) Early termination by Contractor,
generally. An MSP Operating
Agreement shall terminate on a date
specified by the Contractor if the
Contractor notifies the Secretary not
later than 60 days before the effective
date of the proposed termination that
the Contractor intends to terminate the
MSP Operating Agreement. The
Contractor shall be bound by the
provisions relating to vessel

documentation and national security
commitments, and by its EPA for the
full term, from October 1, 2005 through
September 30, 2025, of the MSP
Operating Agreement.

(f) [Reserved].

(g) Non-renewal for lack of funds. If,
by the first day of a fiscal year, sufficient
funds have not been appropriated under
the authority of MSA 2003, as amended,
for that fiscal year, the Secretary will
notify the Senate Committees on Armed
Services and Commerce, Science, and
Transportation, and the House of
Representative Committee on Armed
Services, that MSP Operating
Agreements for which sufficient funds
are not available, will not be renewed
for that fiscal year if sufficient funds are
not appropriated by the 60th day of that
fiscal year. If only partial funding is
appropriated by the 60th day of such
fiscal year, then the Secretary, in
consultation with the Secretary of
Defense, shall select the vessels to retain
under MSP Operating Agreements,
based on the Secretaries’ determinations
of the most militarily useful and
commercially viable vessels. In the
event that no funds are appropriated,
then all MSP Operating Agreements
shall be terminated and, each Contractor
shall be released from its obligations
under the MSP Operating Agreement.
Final payments under the terminated
MSP Operating Agreements shall be
made in accordance with section
296.41. To the extent that funds are
appropriated in a subsequent fiscal year,
former MSP Operating Agreements may
be reinstated if mutually acceptable to
the Administrator and the Contractor
provided the MSP vessel remains
eligible.

(h) Release of Vessels from
Obligations: If sufficient funds are not
appropriated for payments under an
MSP Operating Agreement for any fiscal
year by the 60th day of that fiscal year,
then—

(1) Each vessel covered by the
terminated MSP Operating Agreement is
released from any further obligation
under the MSP Operating Agreement;
and

(2) If section 902 of the Act is
applicable to a vessel that has been
transferred to a foreign registry due to a
terminated MSP Operating Agreement,
then that vessel is available to be
requisitioned by the Secretary pursuant
to section 902 of the Act.

(3) Paragraph (h) of this section is not
applicable to vessels under MSP
Operating Agreements that have been
terminated for any other reason.

(i) Foreign Transfer of Vessel. A
Contractor may transfer a non-tank
vessel to a foreign registry, without

approval of the Secretary, if the
Secretary, in conjunction with the
Secretary of Defense, determines that
the contractor will provide a
replacement vessel:

(1) Of equal or greater military
capability or of a capacity that is
equivalent or greater as measured in
deadweight tons, gross tons, or
container equivalent units, as
appropriate;

(2) That is a documented vessel under
46 U.S.C. chapter 121 by the owner of
the vessel to be placed under a foreign
registry; and

(3) That is not more than 10 years of
age on the date of that documentation.

(j) Transfer of MSP Operating
Agreements. A contractor under an
operating agreement may transfer the
agreement (including all rights and
obligations under the operating
agreement) to any person that is eligible
to enter into the operating agreement
under this chapter if the Secretary and
the Secretary of Defense determine that
the transfer is in the best interests of the
United States. A transaction shall not be
considered a transfer of an operating
agreement if the same legal entity with
the same vessels remains the contracting
party under the operating agreement.

m 7. Amend § 296.31 by revising
paragraphs (a) and (d)(2) and adding
paragraph (e)(2)to read as follows:

§296.31 MSP assistance conditions.

(a) Term of MSP Operating
Agreement. MSP Operating Agreements
are authorized for 20 years, starting on
October 1, 2005, and ending on
September 30, 2025, but payments to
Contractors are subject to annual
appropriations each fiscal year. MARAD
may enter into MSP Operating
Agreements for a period less than the
full term authorized under the MSA
2003, as amended.

* * * * *

(d) EE

(2) Operation: Be operated exclusively
in the foreign trade and shall not
otherwise be operated in the coastwise
trade of the United States; and

* * * * *

(e) * k%

(2) [Reserved]
m 8. Amend § 296.32 by revising the
introductory text to read as follows:

The Contractor shall submit to the
Director, Office of Financial Approvals,
Maritime Administration, 2nd Floor,
West Building, 1200 New Jersey Ave.
SE., Washington, DC 20590, one of the
following reports, including
management footnotes where necessary
to make a fair financial presentation:
* * * * *
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m 9. Revise § 296.40 to read as follows:
§296.40 Billing procedures.

Submission of voucher. For
contractors operating under more than
one MSP Operating Agreement, the
contractor may submit a single monthly
voucher applicable to all its MSP
Operating Agreements. Each voucher
submission shall include a certification
that the vessel(s) for which payment is
requested were operated in accordance
with §296.31(d) MSP Operating
Agreements with MARAD, and
consideration shall be given to
reductions in amounts payable as set
forth in § 296.41(b) and (c). All
submissions shall be forwarded to the
Director, Office of Accounting, MAR—
330, Maritime Administration, 2nd
Floor, West Building, 1200 New Jersey
Ave. SE., Washington, DG 20590.
Payments shall be paid and processed
under the terms and conditions of the
Prompt Payment Act, 31 U.S.C. 3901.

m 10. Amend § 296.41 by revising
paragraph (a) to read as follows:

§296.41

(a) Amount payable. An MSP
Operating Agreement shall provide,
subject to the availability of
appropriations and to the extent the
MSP Operating Agreement is in effect,
for each Agreement Vessel, an annual
payment equal to $2,600,000 for FY
2006, FY 2007, FY 2008; $2,900,000 for
FY 2009, FY 2010, FY 2011; and
$3,100,000 for FY 2012, FY 2013, FY
2014, FY 2015, FY 2016, 2017, and
2018; $3,500,000 for FY 2019, 2020, and
2021; and $3,700,000 for FY 2022, 2023,
2024, and 2025. This amount shall be
paid in equal monthly installments at
the end of each month. The annual
amount payable shall not be reduced
except as provided in paragraphs (b)
and (c) of this section.

Payment procedures.

Subpart G [Removed]

m 11. Remove Subpart G, consisting of
§296.60.

Dated: July 31, 2015.

By Order of the Maritime Administrator.
T. Mitchell Hudson, Jr.,
Secretary, Maritime Administration.
[FR Doc. 2015-19254 Filed 8—4—15; 8:45 am]
BILLING CODE 4910-81-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1, 4, 9, 17, 22, and 52

[FAR Case 2014-025; Docket No. 2014—
0025; Sequence No. 1]

RIN 9000-AM81

Federal Acquisition Regulation; Fair
Pay and Safe Workplaces; Second
Extension of Time for Comments

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule; second extension
of comment period.

SUMMARY: DoD, GSA, and NASA issued
a proposed rule (FAR Case 2014-025)
on May 28, 2015, amending the Federal
Acquisition Regulation (FAR) to
implement Executive Order (E.O.)
13673, “Fair Pay and Safe Workplaces,”
which is designed to improve contractor
compliance with labor laws and
increase efficiency and cost savings in
Federal contracting.

On July 14, 2015, DoD, GSA, and
NASA published an extension of the
comment period by 15 days, from July
27,2015, to August 11, 2015. The
deadline for submitting comments is
being further extended by an additional
15 days from August 11, 2015, to August
26, 2015, to provide additional time for
interested parties to comment on the
FAR case. The due date for comments
on DOL’s Guidance for Executive Order
13673, “Fair Pay and Safe Workplaces”,
which also implements the E.O., is
being extended to August 26, 2015 as
well.

DATES: The comment period for the
purposed rule published on May 28,
2015 (80 FR 30548), is extended. Submit
comments by August 26, 2015.

ADDRESSES: Submit comments in
response to FAR Case 2014-025 by any
of the following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “FAR Case 2014—025".
Select the link “Comment Now” that
corresponds with “FAR Case 2014—
025.” Follow the instructions provided
at the “Comment Now” screen. Please
include your name, company name (if
any), and “FAR Case 2014-025"" on your
attached document.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), ATTN: Ms. Flowers, 1800 F
Street NW., 2nd Floor, Washington, DC
20405.

Instructions: Please submit comments
only and cite FAR Case 2014—025, in all
correspondence related to this case. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
Edward Loeb, Procurement Analyst, at
202-501-0650, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat at 202-501—
4755. Please cite FAR Case 2014-025.

SUPPLEMENTARY INFORMATION:

Background

DoD, GSA, NASA published a
proposed rule in the Federal Register at
80 FR 30548, May 28, 2015. The
comment period is extended to provide
additional time for interested parties to
submit comments on the FAR case until
August 26, 2015.

List of Subjects in 48 CFR Parts 1, 4, 9,
17, 22, and 52

Government procurement.

Dated: July 30, 2015.
William F. Clark,
Director, Office of Government-wide
Acquisition Policy, Office of Acquisition
Policy, Office of Government-wide Policy.
[FR Doc. 2015-19169 Filed 8-4-15; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No.: 150626556—-5556—01]
RIN 0648-BF20

Fisheries of the Northeastern United
States; Atlantic Sea Scallop Fishery;
State Waters Exemption

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes regulations to
allow an exemption for Northern Gulf of
Maine federally permitted vessels with
state-waters permits issued from the
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State of Maine to continue fishing in the
Maine state-waters portion of the
Northern Gulf of Maine management
area once NMFS has announced that the
Federal total allowable catch has been
fully harvested in a given year. Maine
requested this exemption as part of the
Scallop State Water Exemption Program,
which specifies that a state may be
eligible for a state waters exemption to
specific Federal regulations if it has a
scallop fishery and a scallop
conservation program that does not
jeopardize the biomass and fishing
mortality/effort limit objectives of the
Atlantic Sea Scallop Fishery
Management Plan. The regulations
further state that the Regional
Administrator, Greater Atlantic Regional
Fisheries Office, NMFS, shall determine
if a state meets that criteria and shall
authorize the exemption for such state
by publishing a rule in the Federal
Register. Based on the information that
Maine has submitted, NMFS has
preliminarily determined that Maine
qualifies for this exemption and that
this exemption would not have an
impact on the effectiveness of Federal
management measures for the scallop
fishery overall or within the Northern
Gulf of Maine management area.

DATES: Comments must be received by

5 p.m., local time, on September 4,
2015.

ADDRESSES: Documents supporting this
action, including the State of Maine’s
(Maine) request for the exemption and
Framework Adjustment 26 to the
Atlantic Sea Scallop Fishery
Management Plan (Scallop FMP) are
available upon request from John K.
Bullard, Regional Administrator, NMFS,
Greater Atlantic Regional Fisheries
Office, 55 Great Republic Drive,
Gloucester, MA 01930.

You may submit comments on this
document, identified by NOAA-NMFS-
2015-0079 by any of the following
methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2015-
0079, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: John K. Bullard, Regional
Administrator, NMFS, Greater Atlantic
Regional Fisheries Office, 55 Great
Republic Drive, Gloucester, MA 01930.
Mark the outside of the envelope,
“Comments on Maine State Waters
Exemption Program.”

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of

the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT:
Emily Gilbert, Fishery Policy Analyst,
978-281-9244.

SUPPLEMENTARY INFORMATION:

Background

The Scallop State Waters Exemption
Program (Program) has been in place
since 1994. The purpose of the Program
is to allow Federal permit holders to
harvest scallops in the state waters
fishery on a more equitable basis where
Federal and state laws are inconsistent,
while ensuring they continue to submit
catch and effort data to NMFS. The
Program specifies that a state with a
scallop fishery may be eligible for state
waters exemptions if it has a scallop
conservation program that does not
jeopardize the biomass and fishing
mortality/effort limit objectives of the
Scallop FMP. Under the Program, if
NMFS determines that a state is found
to be eligible, federally permitted
scallop vessels fishing in state waters
may be exempted from the following
Federal scallop regulations: Limited
access scallop vessels may fish in state
waters outside of scallop days-at-sea,
limited access and limited access
general category (LAGC) individual
fishing quota vessels may be exempt
from Federal gear and possession limit
restrictions, and vessels with selected
scallop permit types may be exempt
from specific regulations pertaining to
the Northern Gulf of Maine (NGOM)
management area.

The exemption from specific
regulations pertaining to the NGOM
management area was recently added to
the Program via Framework 26 to the
Scallop FMP, implemented on May 1,
2015, which specifically allows states to
apply for a specific exemption that
would enable some scallop vessels to
continue to fish in state waters within
the NGOM management area once the
Federal NGOM total allowable catch
(TAC) is reached. Any state interested in
applying for this exemption must

identify the scallop-permitted vessels
that would be subject to the exemption
(i.e., limited access, LAGC individual
fishing quota, LAGC incidental, or
LAGC NGOM). However, vessels would
not be able to fish for scallops in the
Federal portion of the NGOM once the
TAC is harvested.

Maine currently has the state waters
exemptions from gear and effort control
restrictions for vessels issued Federal
scallop permits and Maine commercial
scallop licenses that are fishing
exclusively in Maine waters (74 FR
37952; July 30, 2009). Following the
implementation of Framework 26,
NMEFS received a request from the state
to expand its current exemptions to
allow federally NGOM-permitted
vessels with Maine state-waters permits
to fish in the Maine state-waters portion
of the NGOM management area once we
project the Federal NGOM TAC to be
fully harvested. This provision would
allow those vessels to continue to fish
in state waters along with state
permitted vessels without Federal
permits. Although the 70,000-1b (31,751-
kg) NGOM Federal TAC has never been
exceeded since the NGOM management
area was created in 2008, there is now
a higher potential that the TAC will be
reached because scallop effort has
increased in the NGOM in recent years
as the stock has improved, particularly
in state waters. Without this exemption,
these federally permitted vessels would
be prevented from participating in
Maine’s state water fishery if the Federal
NGOM TAC is reached. State-only
permitted scallop vessels are able to
continue to fish in state waters after the
Federal closure.

Based on the information Maine
submitted regarding its scallop
conservation program, NMFS has
preliminarily determined that the state
qualifies for the NGOM state waters
exemption under the Scallop FMP. As
required by the scallop fishery
regulations, exemptions 